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Directors Responsibilities Safeguarding 
Bank Operations 
LESTER PRATT, C.P.A. 


The Iowa Questionnaire relating better audit control 
has become familiar bankers all over the country and has also 
caused certified public accountants many states hold con- 
ferences for the purpose stimulating still greater interest 
the subject improved bank audits. 

While much has been accomplished result the 
Questionnaire, bankers have long way before they can 
become complacent with their efforts stamp out dishonesty 
losses which have been the major cause bank closings since 
the “banking holiday.” The important fact that since 1934 
bank embezzlements have increased alarmingly number and 
states these defalcations have resulted the closing 
110 insured institutions. The following statistics indicate 
those banks which have succumbed this scourge that has been 
the single factor responsible for wrecking many insured 
banks during the past years. 


Exess 
Banks (Deposits) Defalcation Bond Over Bond 
110 Totals $16,356,493 $13,365,493 


Editor’s Note: Mr. Pratt, Senior Partner, Lester Pratt Company, Public Accountants, 
Washington, C., the author several books accounting subjects. has been 
practicing CPA for the past years, specializing the examination both state and 
national banks various sections the nation joint collaboration with the Comp- 
troller the Currency and the Federal Deposit Insurance Corporation. 
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interesting note that approximately 78% the 
banks which were wrecked had deposits less than million 
indicating definitely the need for improved internal and ex- 
ternal audit controls the smaller institution. 

Further evidence that bank embezzlements are increasing 
alarming rate indicated the fact that 621 irregulari- 
ties were reported for all insured banks last year aggregating 
the colossal sum approximately million. This exceeded 
the number irregularities for the previous year, both 
number and amount. 

The day has passed when assets were almost the only cause 
banking difficulties; now the dishonest bank employee 
who the main reason for banks incurring losses serious 
character. 

From many years experience this field, have 
been impressed the misconception among bankers that em- 
bezzlement losses will taken care fidelity bond cover- 
age. fallacy; they fail take into consideration the 
shadow the reputation the bank and the possible loss 
excess fidelity bond coverage. 

Some fidelity men say that closer auditing control, designed 
block embezzlements, indirectly boosting loss figures and 
the reason that such methods are uncovering embezzlements 
which have been long hidden and might have gone undetected. 
inclined along with this statement which indicates 
are headed the right direction. 


PRINCIPAL CAUSES BANK FRAUDS 


High taxes, fraud and loose morals have always gone to- 
gether since the days Solomon. are now passing 
through such period. However, bank embezzlements usually 
develop from the assumption the part the embezzler that 
the commission the crime will comparatively easy ac- 
complish and conceal. Statistics give adequate proof that 
bank occur most frequently where resistance with- 
the bank weakest. little attempt made the part 
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ing preventative measures, the temptation may become too 
great for employee who not well grounded. The knowl- 
edge that perpetrator will get caught prevents many crime, 
and the more obvious the fact is, the less effect temptation has 
upon him. The great majority defalcations result not 
much from inherent dishonesty the defrauder from his 
weakness resisting temptation. His wrongdoing more the 
result weakness than wickedness. clear, therefore, 
that unfair all concerned permit weak methods 
operation within bank. 

unfortunate that the person who corruptible usually 
gives only minor consideration the consequences. Even 
though some mental consideration given the probable 
consequences resulting from the commission crime, this 
factor too easily offset the conclusion that the dishonest 
act will cleverly concealed that will not discovered. 
While possible that lengthy debate goes the aver- 
age employee’s mind before the commission crime, 
likely that gives much more consideration the need de- 
sire for money, the opportunity obtain and methods 
concealing his crime, than the probable early discovery 
the fraud and the consequences his act when discovered. 


DIRECTOR RESPONSIBILITY 


The responsibility for seeing that bank officers and em- 
ployees co-operate deterring fraud, course, rests with the 
board directors. important that the men constituting 
the board directors realize the serious nature this responsi- 
bility. not only have moral obligation see that the 
bank’s employees are reasonably protected from temptation, 
but also, under banking law, have legal liability for negli- 
gence. are required more than serve gilded 
ornaments lure customers. are carry out faithfully 
the responsibilities trust. They are charged with active 
participation control business vital interest the 
community. Itis them set policies and follow through 
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see that the officers and employees the bank are properly 
co-operating carry out policies deter frauds. 


DIRECTORS’ EXAMINATIONS 


While expected that directors will delegate the routine 
daily administration the bank’s affairs, their responsi- 
bility keep reasonably close supervision their bank 
means adequate investigation and audit the bank’s 
records sufficiently frequent intervals act deterrent 
any careless, extravagant fraudulent tendencies the 
part the bank personnel. some instances directors have 
felt that the examinations made periodically the state 
federal authorities eliminated any need for independent in- 
vestigations their behalf. Governmental examination 
banks has for its principal purpose the appraisal assets and 
management and see that they are complying with the laws 
under which they operate rather than the detection and preven- 
tion This evidenced the ability some 
embezzlers cover shortages over fairly long periods, during 
which time several examinations may have taken place. Often 
examinations bank examiners will cause shortage dis- 
covered but discovery seldom occurs the early stages the 
embezzlement. Most frequently, discovery results because 
the shortage has reached such proportions that the embezzler 
can control longer. Some few bankers, bankers’ associa- 
tions, financial writers and others have suggested that super- 
visory authorities enlarge the scope their activities include 
the audit banking operations and the direct verification 
assets and liabilities. are many apparent reasons why 
these suggestions are not logical, practical possible. de- 
partmental examinations were enlarged the addition 
these suggested functions, the character supervision would 
change from that which was contemplated originally the 
public and expressed the law. would not consistent 
with the established conclusion that all managerial authority 
and responsibility, far operating bank concerned, 
should rest entirely with its own board directors. 
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realistic and not too cynical view would admit that every 
man open temptation. this premise alone, becomes 
the duty directors adopt proper means protecting bank 
employees from themselves—surety bonds don’t this. Also, 
knowledge that the slightest dishonesty will quickly and 
surely discovered will keep most those that are tempted from 
taking the first fatal step. 

opinion that many banks show what little regard 
they hold auditing this country the fact that many 
the “directors’ audits” are made the directors themselves. 
retail merchant, etc., leave their businesses for one after- 
noon and over and “audit the bank,” then auditing such 
simple thing that isn’t worth while for anyone spend 
four years college being trained. And what waste 
time for the States the trouble certifying any- 
one’s ability perform this type work! 

the members the board appointed examine the af- 
fairs the bank realize their responsibility and not feel 
competent conduct investigation such required 
national banks—one which will truly serve protection 
against fraud—they should obtain the services qualified ac- 
countants conduct the examination for them. doing, 
the board not only affords the protection careful audit, but 
also becomes confident that the supplementary reports and 
information received from their officers frequent intervals 
are not colored suit some ulterior purpose reporting 
officer. The independent accounting firm should always 
engaged by, and considered directly responsible to, the board 
directors special audit committee the board. Also 
the time and scope the audit should known only the 
board. Under any other arrangement, the independent ac- 
counting firm would the embarrassing position trying 
serve two masters. 

One part the examination which the directors can do— 
and they are the only ones who can properly—is ap- 
praisal the assets. 
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THE SMALL BANK PROBLEM 


bank many respects more difficult than larger one. 
However, analysis fraud cases indicates conclusively that 
practical protective measures not found many small banks 
are possible when thought given the matter. high de- 
gree protection possible with little cost. The policies 
once established need not hamper the smooth functioning the 
bank’s operations. 

The problem the small bank arises from the fact that 
often impossible distribute the work such manner 
avoid overlapping duties and concentration consid- 
erable responsibility one individual. Avoidance over- 
lapping duties being one the best deterrents fraud, 
readily seen that temptation likely more 
prevalent the small bank than the large one, even 
after special attention given the problem. 
matter fact, statistics indicate that fraud occurs 
banks four ten employees more frequently than any 
other group. few very small banks, all employees are 
officers. reason for emphasizing this point that most 
the banks which have failed because shortages, the chief 
executive officer was the person responsible. These were 
man” banks where one person was complete control, and the 
other employees, any, were dependent him for their jobs. 
This the reason the shortages could grow size great 
enough wreck these banks. This again bears out the assertion 
that fraud most frequently where bank resistance 
weakest. fitting, therefore, that special attention given 
few precautions which small bank may take. 

The difficulty which sometimes arises small bank that 
while the more important fraud control methods are well 
known, nothing done about them because the intimacy 
among the employees, inertia the part the management 
plain deficiency know-how applied putting controls 
into operation. much easier say know what ought 
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done,” than it. The following approach the prob- 
lem 


bank should start off with directorate informed 
their moral and legal responsibility with respect fraud. 


After knowledge their responsibility, the directors should 
establish definite policies with respect to: 

(a) Division duties. 

(b) Frequency internal checks (counting tellers’ 
cash, running notes, proving deposit accounts, 
reconciling bank balances and forth some- 
one other than the person charge). 

(c) Authority officers buy and sell securities and 
make loans. 

(d) Vacations for officers and employees. 

(e) Directors’ examinations and outside audits. 


follow-up procedure should worked out that 
directors are assured that their established policies are 
fulfilled. This may accomplished such means as: 

(a) Frequent reviews the directors the duties 
employees with special reference any weak- 
nesses which may exist from the standpoint 
fraud. 

(b) Maintain for the directors running chart show- 
ing that internal checks are made accordance 
with the board’s frequency schedule. (The 
scope the internal audit control program 
should not confined mere checking 
routine but should developed into program 
which produces factual information for the 
directors’ guidance). 

(c) Reports the meetings following their occur- 
rence that changes employees’ duties have 
occurred and that specific internal checks have 
been made. 

(d) Reports securities purchased and sold, loans 
made excess prescribed amount, vaca- 
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tions taken and examinations and outside au- 
dits made. 


There should understanding among the personnel 
and new employees that fraud protection cooperative 
effort which everyone has responsibility and that the 
measures adopted the directors are complied with 
that spirit and are not intended “snooping expedi- 
tions.” 


the extent practicable, the management should adhere 
procedures suggested bonding companies and bank 
examiners. 


Many small banks will say that they cannot afford em- 
ploy auditor and that their staff too small for effective 
program developed. Neither these statements cor- 
rect. bank too small employ effective internal safe- 
guards and employ auditor make the annual examina- 
tion for the Directors’ Examining Committee. 


WHERE FRAUD OCCURS MOST FREQUENTLY 


Statistics bank frauds are little value unless utilized 
guide analyzing these particular hazards which every 
banking institution subjected. all the information per- 
taining bank frauds committed this country could 
assembled composite form, would show certain trends and 
could utilized guide show under what conditions and 
which divisions bank such losses occur most frequently. 


the absence complete statistics, becomes necessary 
that such information exists utilized for this purpose. For 
years the Comptroller the Currency published each year 
the number criminal cases which convictions were 
this information was supplied the Department Justice 
and indicated the position held the bank employee convict- 
and the nature the crime. This information does not 
give complete picture the total bank frauds committed 
during this 16-year period, for does not take into considera- 
tion the number dishonest employees indicted for fraud, 
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but not yet convicted, national banks for similar crimes 
which occurred state and private banks, including those per- 
sons who succeeded escaping detection and prosecution 
the final published report. does, however, indicate the func- 
tional division service department which many such 
crimes were committed during this period. These statistics 
were analyzed and grouped according small and large banks. 
They indicate that the smaller banks, the management was 
responsible for greater proportion crimes than the other 
employees, whereas the reverse true the case the larger 
banks. These statistics also indicate that commercial and sav- 
ings tellers and individual and savings ledger bookkeepers were 
responsible for the greater proportion fraud among these em- 
ployees; the employees the Loans and Discounts Depart- 
ment ranked third. 

Therefore, the functional divisions bank which these 
people were employed has been selected for discussion. 
should remembered, however, that every functional depart- 
ment bank vulnerable fraud, attention should 
focused upon every division. 


PAYING AND RECEIVING TELLERS 


Fraud more prevalent among tellers than among any 
other class bank employees. This condition is, doubt, 
attributable the positions which they occupy. teller’s 
duties expose him one the most fertile fields bank for 
the perpetration fraud. This condition magnified con- 
siderably when teller allowed post either the individual, 
savings general ledgers, participate the handling 
and recording transacations any other department. 
cause these conditions, every known means protecting 
both the teller and the bank should employed. Further- 
more, every effort should put forth detect existing short- 
ages before they have attained proportions which would seri- 
ously affect the bank financially. 


Safeguards Employed Directors For the pur- 
-pose controlling fraud which emanates from the tellers’ 
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cages and protect themselves from the liability which at- 


their failure protect the bank from fraud rea- 


sonable degree, the directors should put into practice the safe- 
guards which will afford the best protection. 


Directors should require unannounced counts tellers’ 
cash and vault cash with reasonable frequency. report 
such counts should made the directors, including informa- 
tion concerning cash items discovered connection with the 
cash counts which appear all irregular. 


Tellers should provided with suitable working space and 
should protected, insofar possible, from the dishonesty 
the public well from that the other employees the 
bank with adequate equipment for the safeguarding his cash. 
the duty the teller see that the equipment, once sup- 
plied, properly used. teller should provided with 
individual locker the money vault for the purpose pro- 
tecting the cash for which responsible. 


the directors’ examination required the bank’s by- 
laws made committee the directors rather than 
outside auditors, highly desirable that the cash count 
made the directors themselves and not the bank’s em- 
ployees. Under circumstances should they permit the 
teller responsible for the cash make the count; any person 
experienced handling cash can confuse and mislead the per- 
son lacking the same skill. 


BooKKEEPING DEPARTMENT—COMMERCIAL AND SAVINGS 


According available statistics, employees operating these 
ledgers rank second the perpetration fraud banks. 
This condition can probably attributed the fact that con- 
cealment can easily effected employees this depart- 
ment. 


Withholding ledger cards one the methods most fre- 


quently used conceal embezzlement. Several methods 
may used determine whether not any ledger cards 
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been withheld. Perhaps the most effective method, small 
bank, run the ledger accounts through the recordak and 
the following examination check the film bank with the ledgers 
and account for all missing depositors’ accounts. Withheld 
accounts the savings ledgers can determined checking 
the semi-annual interest tapes back the ledger cards. 
same time, the interest tape should run prove the total 
interest expense. 


recent years, service charges have figured quite promi- 
nently embezzlements. The usual method credit cer- 
tain portion the total revenue from service charges the em- 
bezzler’s legitimate fictitious account, from which funds may 
later withdrawn. order streamline their operations, 
many banks fail retain any record the individual charges. 
such cases, impossible audit this source revenue. 


banks where pre-numbered duplicate the service 
charge retained, where all service charge debit memoranda 
recordaked, comprehensive audit can made. This 
usually accomplished running tape the duplicates the 
original charges appearing the recordak film and tracing the 
total charges into the income and individual ledger control 
account. 


Single posting has many advantages and will operate suc- 
cessfully, provided the recordak films are placed under dual 
control. The use single posting means carbon insert- 
between ledger sheets not any time 
certain depositors’ accounts are destroyed conceal fraudu- 
lent entries, the recordak film will facilitate the task proving 
the embezzlement. 


Frequent rotation the bookkeepers one the most 
effective ways prevent fraud, the absence collusion. 
Vacations spent entirely away from the bank should man- 
datory. vacation day two time gives little op- 
portunity discover any fraudulent activities bookkeeper. 


Losses involving customer collusion have been and con- 
tinue very serious problem. The largest shortage 
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1951, involving two and half million dollars was caused 
overdrafts collusion with customers. The assistant head 
bookkeeper withheld checks drawn certain accounts. When 
discovered, the overdraft one account amounted one and 
half million dollars. the absence the assistant head 
bookkeeper, another bookkeeper continued the deception. 


Loans AND DEPARTMENT 


The nature the transactions handled employees the 
loans and discounts department are such that fraud can de- 
tected quite readily and, most instances, prevented. does 
not follow, however, that losses through infidelity this de- 
partment have been any means light inconsequential. 
The penalty for laxity indeed often very great. Credit 
the principal commodity handled the employees this de- 
partment and the small amount cash which accumulates each 
day is, rule, turned over one the paying and receiving 
tellers the close the day’s business. 


Safeguards Employed Directors The directors 
banks should, for their own protection, see that adequate 
records are maintained for the recording transactions this 
department. They should also see that the minutes the 
meetings their committee handling loans, and those the 
regular meetings the board directors, are complete 
every detail. 

approving loans, the directors should insist upon having 
one their non-officer members review the discount register 
and present the contents that record the board. 


making the annual semi-annual examination the 
bank’s affairs, the members the examining committee should 
not permit the employees this department prepare trial 
balances notes assist with the checking collateral. 
the examination made qualified accountants, the directors 
should carefully review the accountant’s report, giving special 
attention the ascertainment the authenticity the assets 
presented the schedules. Special attenion should also 
given notes not confirmed the debtors. 
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Officers’ Duties The bank’s officers also have very defi- 
nite part the detection and prevention fraud this de- 
partment, their duty put into effect operating policies 
promulgated the board. Among other things, such policies 
should cover the following: 


Collateral form notes and all renewals should recite the 
collateral held the bank. 


not permit note teller prepare and mail note 
notices. 


not permit note teller maintain large amounts 
cash drawer. 

not permit note teller handle collection notes. 

Have debtors sign for all releases collateral. 


See that dual control maintained over collateral. 


Have employees not connected with this department 
prove accrual records and prepare the periodic trial 
balance notes. 


Put into effect the most practical system internal 
check. 


not permit note teller accept notes checks 
signed blank. 


10. Instruct tellers not cash customers’ checks for note 
tellers. 


11. Have distinterested employees prove liability ledgers. 


indicated report the survey made last year, 
analysis bank’s profit and loss account sometimes reveals 
unauthorized write-offs fictitious notes, forged notes and 
personal obligations officers and employees. For example, 
bank officer withheld interest and principal payments 
several notes. Since the notes appeared default, the 
directors the bank were advised charge them off and they 
did. The officer then recommended their sale for $100 and 
purchased them himself. thus removed from the records 
the bank the notes that eventually implicated him. 
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METHODS EXTERNAL CHECK 


While much has been written the subject “internal 
check” and its importance the control frauds banks, 
little attention has been directed toward working out practical 
methods “external check.” Prior the advent the Fed- 
eral Deposit Insurance Corporation and the insuring de- 
positors’ accounts, was easy understand the reluctance 
banks accept the idea instituting methods “external 
check” for fear that such methods might create the minds 
the bank’s customers the idea that some internal trouble 
made necessary verification the accounts. This fear was 
further increased where “external checks” were proposed 
public accountants. The insurance depositors’ accounts has, 
large measure, been responsible for changing this mental 
attitude and external checks are last being adopted many 
banks throughout the country. 


Fundamentally, the purpose system external check 
compare certain records the bank with those the bor- 
rower, depositor and other creditors. audit can con- 
sidered effective complete unless such comparison ac- 
complished. This true regardless how good system 
internal check may employed bank’s operations. Some 
criticism has been voiced upon occasions because its cost. 
While there naturally some expense attached this auditing 
operation, small when compared its advantages the 
detection and prevention fraud. When deposits and loans 
comprise the two major items the balance sheet, audit 
can considered sound effective unless sufficiently checks 
the verity the bank’s record these items direct confir- 
mation with the individual depositor borrower. The prepa- 
ration trial balances loans and depositors’ accounts, and 
comparing the totals such runs with the related general 
ledger control account, can hardly considered audit 
these major items. This confirmed the fact that there 
one single explanation the scores bank defalcations 
the ease with which the manipulation loan and deposit ac- 
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counts escape detection until the loss has increased such pro- 
portions that cannot successfully concealed. 

One word caution—to effective, the preparation and 
mailing verification statements must controlled the in- 
ternal external auditor. Control also includes the state- 
ments returned for correction address various other 
reasons. 


CONCLUSION 


While recognized that increasing number banks 
are adopting measures precautionary and preventative 
nature, these movements have not reached the bulk the bank- 
ing field. must admitted that there are sure methods 
defeating every case dishonesty; however, reasonable 
measures must taken throughout the banking system 
pace more rapid than has been accomplished date. Other- 
wise, the absence reasonable measures, the trend with 
which defalcations are being brought light may lead loss 
confidence banks and bankers, public indignation and 
quite likely specified audit requirements the statutes. 

You can’t prevent embezzlement losses using half-way 
measures any more than you can stop epidemic killing 
half the germs. the adoption proper safeguards will 
not only reduce the greatest single cause bank failures and 
its consequent loss stockholders but preserve the traditional 
American Banking System. 


Loaning Money Out-of-State Real Estate 
Mortgages 


During the past few years, number states have 
legislation designed indicate that foreign corporations may 
loan money mortgage local real estate without the neces- 
sity qualifying business foreign corporations. In- 
cluded this group are: 


Alabama (Act 527, Laws 1953). 

Illinois (Sec. 212, Ch. Rev. Stats., 1941, amended 

180, Public Acts FHA and insured 
mortgages) 

Missouri (H. 296, Laws 1953. The application 
the law, however, limited foreign banking corporations 
and foreign savings and loan associations, including, but not 
way limitation, trust companies, mutual savings banks 
and national banking associations) 

New (Sec. 54-804(b), 1941, added Ch. 
26, Laws 1951) 

Oklahoma (Sec. 1.199(f), Ch. Title 18, 1951, 
added No. 427, Laws 1951) 

Oregon (Senate Bill 385 1953). The Oregon statute 
limits its application, however, “any foreign bank, foreign 
trust company foreign insurance company, interinsurance 
reciprocal exchange.” 

South Carolina (Sec. 7789, 1942, amended Act 
No. 255, Laws 1951). fee $50. required. 


Tennessee (Ch. 47, Laws 1958). The application the 


Editor’s Note: Reprinted with the permission The Corporation Journal, published 
the Corporation Trust Company and Associated Companies. 
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law, however, limited foreign mutual savings banks and 
mutual savings fund societies, their wholly-owned foreign 
subsidiaries. 


(Sec. Art. 1529, Ch. 19, S., added 
859, Laws 1953). 


Other states which had previously enacted like legislation 
are: 


Arizona (Sec. Code 
South Dakota (Sec. 11.2102, Code 1939) 
Wisconsin (Sec. 180.801, subsec. Wis. 


Louisiana, through Act No. 349, Laws 1950 has pro- 
vided special procedure for qualifying foreign corporation 
for the purpose carrying limited activities within the state. 


APPOINTMENT AGENT 


six the thirteen states mentioned, foreign corporations 
loaning money mortgage local real estate, without quali- 
fying, are obliged, under the statutes cited, appoint state 
official—the Secretary State, most instances—as agent 
for the service process upon the corporation. The Secretary 
State the designated official New Mexico, South Caro- 
lina, South Dakota and Wisconsin. Arizona, “each member 
the Corporation Commission” appointed, while 
Oregon, the Corporation Commissioner the official 
designated, and Oregon, also, annual license fee $200. 
required paid the foreign financial institution in- 
surance enterprise which the requirements apply. 


Court 


unlicensed foreign corporation holding mortgage 
lands within state has been permitted maintain suit upon 
such mortgage the state’s courts many instances. Fre- 
quently, the courts rule that the transaction, being single act, 
does not amount the carrying business contrary the 
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pertinent statute,’ while other instances the transaction 
regarded out-of-the-state activity, even though relating 
property within the state, connection with which suit may 

Where, however, unlicensed foreign corporation has 
entered state for the purpose conducting the general busi- 
ness loaning money and taking mortgages real property 
security, where such corporation has conducted local 
business apart from its mortgage negotiations, the courts have 
naturally ruled that because intrastate business was carried 
contrary the statutes, suits the mortgages could not 
States denying unlicensed foreign corporations, 
doing intrastate business, the right maintain actions con- 
tracts entered into within the state relating local business, 
even though qualification later effected, are: Alabama, Ari- 
zona, Arkansas, Idaho, Iowa, Michigan, Mississippi, Missouri, 
New Jersey (as corporations from states this group), New 


York, South Dakota, Texas, Utah, Vermont and Wyoming. 


Western Loan Bldg. Co. Elias Morris Sons Co. al., (Ariz.) 187; Moran 
Union Sav. Bank Trust Co., (Ark.) 638; Ockenfels Boyd (Ark.) 297 
Fed. 614; Equitable Trust Co. Western Land Power Co., (Cal.) 176 Pac. 
876; Roseberry The Valley Building Loan Assn., (Colo.) Colo. 182; City Ice Co. 
1006; Dime Savings Trust Co. Humphreys, (Okla.) 665; Keene Guaranty 
Savings Bank Lawrence, (Wash.) Wash. 572. (In Alabama, single act has been 
held “doing business.” New England Mortgage Security Co., Ala. 275.) 

Worth al. Knickerbocker Trust Co., (Ala.) 171 Ala. 621; National Bank Wichita 
Spot Cash Coal Co., (Ark.) Ark. 597; Land Development Corp. Cannaday, 
(Idaho) 258 976; Continental Assurance Co. Ihler al., (Idaho) 792; 
Hughes Campbell Coal Co. al., (Ky.) 258 671; American Freehold 
Land-Mortgage Co. Pierce (La.) So. 972; Manhattan Suburban Savings Loan 
Assn. Massarelli al., (N. J.) Atl. 284; Peoples Building Loan Savings Assn. 
Berlin, (Pa.) 201 Pa. Erwin National Bank Riddle, (Tenn.) 
Security Co. Panhandle National Bank, (Tex.) Tex. 575. 

Chattanooga National Building Loan Assn. Denson, (Ala.) 189 408, Ct. 
630; Sullivan, Receiver, etc. Vernon al., (Ala.) 121 Ala. $93; John Hancock Mutual 
Life Ins. Co. Girard, (Idaho) 254; The People’s Building, Loan Savings 
Assn. Markley al., (Ind.) Ind. App. 128; National Mercantile Co. Watson, 
Corp. Com’r., al., (Ore.) 215 Fed. 929; British-American Mortgage Co. Jones, (S. C.) 
417; Dunn Utah Serum Co., (Utah) 288 Pac. 245. 


: 


BANKING DECISIONS 


this department are published each month all the 
sions the Federal and State Courts mvolving questions pertaining 
the law banking and negotiable instruments. The experiences 
they disclose deserve careful attention and study bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Seventeen New York Investment Banking 
Firms Cleared Anti-Trust Charges 


October 14, Federal Judge Harold Medina handed 
down 424 page opinion clearing seventeen New York invest- 
ment banking houses Government charges alleging that the 
defendant firms group had developed system eliminate 
competition and monopolize the cream the business in- 
vestment banking. The Government’s main contention was 
that the syndicate system marketing securities practiced 
defendants was violation the Sherman Act which de- 
clares illegal “every contract, combination conspiracy” 
restraint trade commerce, and make guilty mis- 
demeanor “every person who shall monopolize, attempt 
monopolize, combine conspire with any other person 
persons, monopolize any part the trade commerce” 
among the states with foreign nations. finding that the 
bankers had formed combination conspiracy alleged 
the complaint, the court concluded that the monopoly 
charges fell their own weight. 

There were additional claims the Government that the 
so-called triple concept banker,” “historical po- 
sition” and “reciprocity” indicated the defendants dominated 
issuing companies and thereby unlawfully restrained trade, but 
these were also dismissed having factual basis. The opin- 
ion stated that was not shown anywhere the record that 
single issuer securities was the “captive” any the de- 
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fendant firms any combination them the Government 
had alleged. 


another part his opinion, Judge Medina stated that 
not only was there substantial evidence that the syndicate 
system was used for any other purpose than bring about the 
“distribution new security issue orderly manner,” 
but also that various Acts Congress and rulings the Se- 
curities and Exchange Commission were actually devised 
accordance with the syndicate method distributing new is- 
sues. stated that was the cause some embarrassment 
the Government throughout the case support these Acts 
and rulings being accord with the Sherman Act while 
the same time contending that the syndicate system itself was 
violation the anti-trust law. 


considerable interest note that Judge Medina, al- 
though ruling out issue the case whether marketing 
securities fixed public offering price violated anti-trust 
laws, did spend thirty pages his opinion incidental com- 
ment the subject and concluded that such price fixing 
banking syndicates did not violate the Sherman Act. United 
States Henry Morgan al, United States District Court, 
Southern District New York, October 14, 1953. 


few excerpts from the opinion are follows: 


The complaint charges integrated, overall conspiracy and com- 
bination formed “in about 1915” and continuous operation there- 
after, which the defendants group “developed system” 
eliminate competition and monopolize “the cream the business” 
investment 

The central theme what has been referred throughout the case 
“the triple concept” “traditional banker,” “historical position” 
and quote from the brief above referred to: 


“Under the traditional banker concept the banker who first manages 
underwriting for particular issuer deemed entitled manage 
the future all additional security issues offered each issuer. Under 
the concept historical position once banker participates mem- 
ber buying group the purchase the securities particular 
issuer, such banker deemed entitled participate substantially 
the same terms member the buying group all future issues 
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offered such issuer. Under the concept reciprocity the defendant 

banking firms recognize mutual obligation exchange participations 

with one another the buying groups which they respectively manage.” 
this connection the complaint specifically charges that: 


“Each defendant banking firm keeps reciprocity record show 
the business has given each the other defendant banking firms 
and the business has received from each said firms.” 


And that: 

“Over period time, the amount gross spreads which one 
such firms enables another earn selecting for participation 
buying groups substantially equivalent (with due allowance for differ- 
entials prestige and underwriting strength) the amount gross 
spreads has earned the same period time, participant 
buying groups formed and managed such other firm.” 


evident that such parcelling out the investment bank- 
ing business could function long the management issuers was 
free choose and deal with any investment banking house wished, 
there alleged the complaint one the terms agreed upon the 
defendants, and part the conspiracy and combination, that there 
should species control over issuers “preserve and enhance 
their control over the business merchandising securities:” 


“(1) securing control over the financial and business affairs 
issuers, giving free financial advice issuers, infiltrating the 
boards directors issuers, selecting officers issuers who were 
friendly them, and utilizing their influence with commercial banks 
with whom issuers business.” 


One the terms the agreement said have been made the 
members the combination and conspiracy that when “representa- 
tive” one the defendant banking houses becomes director 
issuer, this understood all the rest the equivalent 
“raising red flag,” and thus warning the others keep 


careful scrutiny the documents received evidence this part 
the case, taken connection with the so-called reciprocity records 
and such testimony was taken deposition, indicate that few 
individual defendant firms, motivated various considerations 
purely business character, and acting separately and not combination, 
did more than often found done business men generally. 
the course business relationship natural and normal thing 
for those the same industry occasionally seek business the 
basis business given. Were there some uniformity some common 
pattern the case would different. is, there pattern 
pattern; and find that, considering all the evidence the record, in- 
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cluding the stipulated statistical data, the reciprocity charge has been 
disproved. 

The Sherman Act not open door through which any court 
judge may pass will order shape mold the affairs business 
men according his own individual notions sound economic policy. 
Nor was ever intended the Congress that judges should determine 
such policy questions as: the desirability compulsory sealed bidding 
for new security issues; the propriety officers partners invest- 
ment banking firms accepting directorships the boards issuers; 
the good bad effects the solicitation proxies investment 
bankers; and whether investment bankers should permitted advise 
issuers concerning their financial affairs, the formulation long-range 
plans for expansion and refunding, the setting specific security 
issues and kindred subjects and also perform services and assume risks 
connection with the registration and distribution such security 
issues. 

What the Sherman Act does declare illegal “every contract, 
make guilty misdemeanor “every person who shall monopolize, 
attempt monopolize, combine conspire with any other person 
persons, monopolize any part the trade commerce” among 
the states with foreign nations. The task the judge determine 
whether the conduct challenged the litigation contravenes the prohi- 
bitions the statute. This mandate the judiciary decide 
anti-trust cases according individual ideas expediency, which may 
change according the personal philosophy even the political affilia- 
tion the judge. the combination joint action the many 
which the essence the offense. Unless there some agreement, 
combination conspiracy the Sherman Act not 


True that conspiracies whether business men others en- 
gaged unlawful schemes are often hard detect. direct proof 
agreement between the wrongdoers necessary; circumstantial evidence 
the illegal combination here elsewhere often most convincing 
and satisfactory. But, when all said and done, the true and 
ultimate fact which must prevail. 


Especially this true case such the present one where the 
great bulk the documentary evidence initially received against 
particular defendant and only subject connection against the others 
the event that the combination conspiracy 


The methods and practices the various defendant investment bank- 
ing firms vary greatly. The competitive pattern the different firms will 
found depend largely the background, the personnel and mat- 
ters policy peculiar each firm. But one thing stands out. This 
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record has not revealed single issuer which can fairly said the 
“captive” any all any combination these seventeen defendant 
firms. The reason why private placements new debt issues, with 
without the services investment banker, increased from 14.3% 
the total all such issues 1936 72.4% the total all such issues 
1948, because the issuers were free choose and did choose use 
this type transaction raise the funds they needed, rather than 
the negotiated underwritten route any the others which 
were available. 

There are evidence about 1,300 underwriting papers, colloquially 
referred “syndicate agreements.” They cover period well up- 
wards thirty years, some them much older, and they contain 
great variety provisions relative price maintenance, the trading 
account stabilization, withholding commissions (the 
“penalty” clauses), uniform concessions and reallowances, authoriza- 
tions the manager act for the group such matters group sales, 
dealer sales, syndicate and price termination, extension price reduc- 
tion and on. have spent many weeks studying these syndicate 
agreements and conclusion, based the evidence whole, 
that, the drafting and use these agreements these defendant firms 
acted separate entities and were motivated solely normal, ordinary 
business considerations. 

The net result this phase the government’s case that these 
defendant firms used the syndicate system, just did other investment 
banking houses far this record discloses, according their several 
and separate views what was thought them suitable and 
helpful connection with each security issue came along. There 
was, with reference the development and use the syndicate sys- 
tem, concert action, agreement and conspiracy, integrated, 

own opinion that the situation before now sui generis— 
none the cases cited either side precisely applicable. Despite 
all the general condemnation price-fixing, find nothing any 
these cases which can regarded controlling precedent here which 
binds hold the clauses these syndicate agreements now under 
attack illegal per under the Sherman 


Those who participate underwriters dealers are sense 
competitors. When speak competitors nothing but confusion will 
follow unless first determine what the “it” for which the competi- 
tors are supposed competing. Perhaps few months before the 
issue under discussion some the participants were engaged the 
underwriting and distribution quite different issue securities, 
and others another. But that can have nothing with the issue 
are talking about. If, certainly the case, these participants and 
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dealers are banded together the enterprise underwriting and dis- 
tributing particular issue, then very definition they cannot 
competitors. The necessary relation that each bears the issuer makes 
clear that they not and cannot enter the syndicate competitors, 
despite the fact that occasionally representatives agents one 
two the firms the team may try sell the bonds stocks the 
same customer. 

Furthermore, the syndicate system has effect whatever general 
market prices, nor the participating underwriters and dealers intend 
have any. the contrary, the general market prices securi- 
ties comparable rating and quality which control the public offering 
price, explained the preliminary part this opinion. Whether 
bringing out one issue many, none these defendants nor any group 
them acting together, have ever, far appears this record, 
been foolhardy attempt control any manner affect gen- 
eral price levels the securities market. 


According plaintiff’s claim, the purchase security issue from 
issuer and its distribution the public via underwriters and dealers 
just the old story purchase and resale commodities manu- 
facturer’s product with the well-worn scheme price restrictions all 
down the line. But it? reality the investor either lends money 
the issuer, the issue consists bonds debentures, makes 
continuing investment the issuer’s capital, the issue preferred 
common stock. The document the form bond stock certificate, 
which “sold” and delivered the investor, merely evidence 
relationship which created, and the relationship survives loss de- 


matters not whether the members the team called “partners,” 
“quasi-partners,” “joint adventurers” what not; the significant fact 
vis-a-vis the Sherman Act that they are acting together single, 
integrated, unitary, cooperative enterprise, the purpose which not 
“raising, fixing, pegging, stabilizing the price” anything, nor the 
exercise any manner control over general market prices, but solely 


upon the basis these facts, peculiar the business raising 
new capital for issuers, whether syndicates underwriters proceed- 
ing negotiated transactions public sealed bidding, that the 
Congress and the SEC evidently arrived the same conclusion that 
arrive at, namely, that the fixed-price type public offering new 
securities viewed the large, and the basis methods now com- 
mon use the investment banking industry, gives offense the 
Sherman 


One the embarrassments under which counsel for the government 
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has been laboring that they insist that the provisions the various 
Acts Congress, and the various rulings the SEC administering 
these Acts, are every way lawful and strict accordance with the 
letter and spirit the Sherman Act, whilst the same time declaring 
that the basic clauses the syndicate system constitute per violations 
the Sherman Act. The plain truth the matter that the legal 
questions now under discussion form area head-on collision be- 
tween the SEC the one hand and the Anti-trust Division the 
Department Justice the other. 

must borne mind that this whole statutory scheme was 
worked out with the greatest care members the Congress thor- 
oughly aware anti-trust problems, often close contact and coopera- 
tion with those who were later administer the intricate phases this 
well articulated and comprehensive plan regulation the securities 
business, and possession the fruits many prolonged and penetrat- 
ing investigations. They intended exemption the Sherman Act; 
and hardly probable that they would inadvertently accomplish such 
result. The real point that all those who worked together the 
formulation this most significant and beneficial legislation went about 
their task integrating into the statutory pattern the current modes 
bringing out new security issues then common use investment 
bankers generally, with complete assurance that violation the 
Sherman Act was even remotely 

This “concept” “traditional banker” was thoroughly demolished 
during the trial that counsel for the government, during the connecting 
statements the close the government’s case, virtually abandoned 
the theory the complaint and urged upon new and quite different 
theory, described “this lesser charge,” claimed some way 
included the “greater” one alleged the complaint. This “lesser 
charge” was that there was “code” among the co-conspirators accord- 
ing the terms which the “traditional banker” was the one who had 
brought out the last issue, providing his relationship with the issuer was 
still “satisfactory.” 

But cannot enter upon discussion the evidence relating the 
“triple concept” without first pausing appraise the effect this funda- 
mental change theory. the first place dilutes the charge such 
extent make almost impossible conceive the existence 
any such conspiracy. How one know with any degree certainty 
whether given situation the relationship between the issuer and the 
investment banker who brought out the last issue has continued 
“satisfactory”? Then, too, there are many degrees “satis- 
factory relationships” that, the same set facts one person might 
infer that the relationship was “satisfactory,” and another might reach 
the opposite conclusion. standard even suggested. Moreover, the 


686 THE BANKING LAW JOURNAL 


plaintiff has the burden proof, and would seem that the very least 
the law should require way evidence support this “lesser charge,” 
proof plaintiff, respect given issuer, that the relationship 
between the issuer and the investment banker who brought out the last 
issue has has not continued “satisfactory,” government coun- 
sel endeavor demonstrate that there deferral the “traditional 
banker” the one hand, endeavor explain competition one 
defendant firms, the other. Surely there can presumption 
subject such this, especially where the initial “satisfactory relation- 
ship” proved nothing more than evidence that the alleged “tradi- 
tional banker” managed the last issue. 

The seventeen defendant firms have all done business much the 
same way, occurs any industry. But each has followed its own 
course, formulated its own policies, and competed for business the 
manner deemed most effective, view its history and 
background, its standing the industry, its capital, relatively large 
small, its own particular business affiliations and contacts, the capacities 
its own officers partners and its own personnel individual human 
beings, and its own facilities for the distribution securities. Some 
specialize debt issues, some flotations common stocks; some de- 
pend especially upon participations and some not. 

Except for those instances where practically the entire industry de- 
veloped functional device enable its members compete for the 
financings issuers, with the syndicate system, which has for many 
years been recognized the American way bringing out new issues 
securities, or, the defendant firms individual members thereof, with 
some exceptions, genuinely and good faith held the same views, 
the case the controversy over compulsory public sealed biddings 
regulatory fiat, these seventeen defendant banking firms went their own 
several and separate ways. they had fact acted combination 
unit divide the business among themselves, and form 
monopoly vis-a-vis the other firms the industry, alleged, the pat- 
tern such combination, matter how cleverly disguised concealed, 
must surely have emerged, after such prolonged and continuous scrutiny 
has gone this case for almost three years. But did not. 

have come the settled conviction and accordingly find that 
such combination, conspiracy and agreement alleged the com- 
plaint, nor any part thereof, was ever made, entered into, conceived, 
constructed, continued participated these defendants, any 
them. 

Since there was combination, the monopoly charges fall their 
own weight. 

Many findings fact and conclusions law are stated this opin- 
ion. Within sixty days after the filing thereof, the parties may submit 
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for consideration further proposed findings fact and conclusions 
law, accordance with this opinion and supplemental thereto. 

The motions connect, and further amend the complaint, are 
denied; each the several motions dismiss the complaint granted, 
and the complaint dismissed each defendant the merits and 
with prejudice. 

Dated: October 14, 1953. 


Bank Permitted Correct Mistake Six 
Months After Sending Out Statement 


Plaintiff, depositor, made $80 error his favor when 
filling out deposit slip and making deposit defendent 
bank which did not discover the mistake until some six months 
after had credited the depositor’s account and sent him 
monthly statement. depositor relied the theory ac- 
count stated opposing the bank’s reversal the erroneous 
credit. The court held favor the bank the ground 
that even though monthly statement becomes account 
stated after reasonable time has expired, this means only 
that presumption accuracy created and not necessarily 
that the account absolute stated. account stated may 
always opened show fraud mistake. Manu- 
facturers Trust Co., Municipal Court the City New 
York, 121 242. The opinion the court fol- 
lows: 


STARKE, J.—The plaintiff, depositor, claims that the defendant 
bank improperly debited his account the sum $80. 

The issues presented are: 

(1) Was there fact $80 error the depositor’s favor one 
the deposits? 

(2) Was the bank negligent allowing period over six months 
elapse before discovering and rectifying the error? 

(3) the bank estopped negligence from challenging the correct- 
ness its own account stated? 
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The evidence clearly established that the plaintiff made mistake 
one the items deposited January 18, 1952; that the plaintiff er- 
roneously listed check $95 whereas was reality only $15; that 
the bank credited the depositor with $95 the monthly statement; 
and that the bank did not discover and rectify the error until July 28, 
1952. 

attorney contends that the monthly statement became 
account stated thirty days after the rendering the monthly state- 
ment least within reasonable time thereafter virtue the 
following clause the reverse side the monthly statement: 


“The depositor agrees examine the monthly statement and 
returned vouchers accompanying same promptly and notify 
this Company once any error the account objection 
for any reason any voucher returned being charged against him. 
Unless depositor shall notify this Company writing within thirty 
days the delivery mailing any statement and cancelled 
vouchers any claimed errors such statement, that depositors 
signature upon any such returned vouchers was forged, that 
any such voucher was made drawn without depositors authority, 
that was raised otherwise altered, unless the depositor 
shall have notified this Company writing within six months after 
the delivery mailing such vouchers that any indorsement there- 
was forged made without the authority the indorser, the 
statement account shall for all purposes considered correct and 
this Company shall not liable for any payments made and 
charged the account for any other errors the statement 
account rendered depositor.” 


maintains that the defendant bank estopped negligence, be- 
cause the lapse over six months, from impeaching the accuracy 
its own account stated, even though the plaintiff may have suffered 
harm result thereof. further urges that there conclusive 
assumption actual damages and that the plaintiff not required 
show actual damage. support these two contentions, cites Na- 
tional Surety Co. Bank Manhattan Co., 133 Misc. 48, 231 N.Y.S. 
389, and Hardy Chesapeake Bank, Md. 562. 

The citation the National Surety Co. case, however, that the 
lower court’s decision. was reversed appeal both its result 
and reasoning the Court Appeals, see 252 N.Y. 247, 169 N.E. 
A.L.R. 1113. The Hardy case not helpful the plaintiff 
because holds that account stated presumed correct, but 
the presumption may repelled showing error fraud. 

Plaintiff bases his cause action upon theory account stated, 
binding upon both parties, and relies upon the deposit slip, the passbook 
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and the monthly statements the bank. The stamped deposit ticket 
well the passbook entry are simply receipts and open ex- 
planation, and the bank’s acceptance the time the listing the 
checks the deposit slip not conclusive, Schwartz State Bank, 
135 App. Div. 42, 119 N.Y.S. 763; Cooper Public National Bank 
New York, 208 App. Div. 430, 203 642. 


Plaintiff confused when the expression “the lapse more 
than reasonable length time” applied. The monthly statement 
becomes account stated after reasonable length time has 
expired the other party does nothing dispute the account. How- 
ever, this merely means that for all intents and purposes the account 
presumed correct and becomes binding both parties. Only 
presumption accuracy created. The account stated may always 
reopened show mistake, fraud other equitable considerations, 
Rodkinson Haecker, 248 N.Y. 480, 162 N.E. 493. And the passing 
more than reasonable length time, short the Statute 
Limitations, does not preclude that showing. The passing time 
creates the account stated but does not prevent the reopening the 
grounds mentioned. 

Judge Crane, speaking for the Court Appeals, said the Rod- 
kinson case 248 N.Y. page 485, 162 page 495: 


“As general rule, where account made and ren- 
dered, who receives bound examine the same, 
procure some one examine for him. admits 
correct becomes stated account, and binding both parties. 
If, instead express admission the correctness the account, 
the party receiving keeps the same him and makes objection 
within reasonable time, his silence will construed into 
were stated account. account stated conclusive upon the 
parties, fraud, mistake other equitable considerations are 
shown, which make improper enforced.” (Italics supplied.) 


account stated artificially created cause action con- 
tract growing out the underlying transaction between the parties 
which comes into being when one party presents the other with state- 
ment the accounts between them. This statement account stands 
representation the prior dealings between the parties can 
shown that there was fraud mistake the making rendering 
the statement. When fraud mistake established, the parties are 
returned their prior positions though there had never been any 
statement rendered. National Surety Co. President, etc., Man- 
hattan Co., 252 N.Y. 247, 169 N.E. 372, 1113; Potts 
Co. Lafayette Nat. Bank, 269 181, 199 50, 103 1142. 


690 THE BANKING LAW JOURNAL 


Plaintiff cites the clause the contract deposit between the 
parties which requires the depositor notify the bank within thirty days 
any error his bank statement. Plaintiff interprets this clause 
either limiting the time for the bank make corrections statement 
rendered else evidencing what the parties considered 
reasonable time for either correct bank statement. impute 
such meaning this thirty day clause ignore the very purpose 
for which was created. this case has made abundantly clear, trac- 
ing error through bank records difficult and time consuming 
process. the error promptly discovered and reported the investi- 
gation complex enough, but when the error not called the bank’s 
attention until weeks months have passed the task becomes well 
nigh insuperable one. banking institutions like Manufacturers 
Trust Company which have thousands depositors must receive the 
cooperation their depositors order maintain efficient and 
orderly method doing business. Each depositor spending only 
few minutes month checking his bank statement and cancelled 
vouchers can discover error which might take the bank days 
weeks locate. only fair that depositor who requests his bank 
undertake trace error his accounts should facilitate the 
making the search giving prompt notice the error. was 
order guarantee this minimum cooperation from its depositors 
that the thirty day clause was inserted the depositor’s contract. The 
source the error would have been made clear immediately, and the 
long process tracking down the mistake would have been avoided, 
the depositor had cooperated. 

But this only means that the monthly statement becomes account 
stated insofar the customer concerned does not act com- 
pliance with the thirty day clause. not unreasonable. The cus- 
tomer would always have the right course reopen the account 
for mistake fraud. the bank, becomes account stated 
after the bank has failed act within reasonable length time. 


Naturally, there advantage having account stated. 
much easier action for lawyer prove because the presump- 
tion carried accuracy. The burden proving the mistake 
course upon the one impeaching the account, Des Jardins Hotchkin, 
142 App. Div. 845, 127 N.Y.S. 504. the case bar, the bank has 
sustained that burden and has overcome the presumption accuracy 
the account stated overwhelming abundance evidence. 

The plaintiff wrong his contention that negligence estops the 
bank from seeking correct the account. The proper rule is, 
expressed National Surety Co. President, Manhattan Co., 
252 N.Y. 247, 169 N.E. 372, 1113, and Potts Co. Lafay- 
ette National Bank, 269 N.Y. 181, 199 N.E. 50, 103 1142, that 
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the only consequence such negligence that the party seeking cor- 
rect the account becomes liable for any damages the other party may 
have suffered relying upon the erroneous account. assuming 
the bank was negligent not discovering and rectifying the error with- 
reasonable time, the plaintiff must show that sutfered harm. 
must show actual damage. can recover only the extent that 
has been damaged the bank’s negligence. There presumption 
actual damage. must affirmatively shown that reason the 
bank’s negligence was prevented from recovering from third party, 
his rights had been prejudiced impaired. 


Both the National Surety and Potts cases involved suits depositors 
against their banks recover for alleged improper debits their 
accounts. the National Surety case the debits had been for checks 
whose endorsements had been forged. The Potts case concerned checks 
deposited the credit the plaintiff company but then diverted into 
the personal account one its employees through the connivance 
the latter and dishonest bank official. each action the bank pleaded 
account stated the form bank statements rendered it. The 
Court Appeals both cases agreed with the findings below that the 
depositors had been negligent. the National Surety case, the plain- 
tiff was found have been negligent because did not notify the bank 
for nine months after discovery the fraud. the Potts case, the 
plaintiff was found have been negligent because did not examine 
its statement for some time, and then delayed further notifying the 
bank its claim. Both cases there involved the delay the party 
seeking correct the account taking action after active knowledge 
the mistake fraud. neither case did the Court hold that the 
plaintiff was estopped. The Court found the National Surety case 
the bank had suffered damage and thus allowed the plaintiff full 
recovery, notwithstanding its own negligence. the Potts case the 
bank showed damages equivalent those sought the plaintiff, 
result which the two claims offset each other and the complaint was 
dismissed. 

deciding the question negligence, consideration must given 
the type error, the procedure, the difficulties, and the time in- 
volved locating the error. result, this Court the opinion 
that the bank was not negligent. Furthermore, the bank moved 
promptly after discovery the mistake and was not negligent 
that score. 

Even the bank had been negligent, the question then pre- 
sented whether the plaintiff was damaged thereby. Here the 
plaintiff suffered harm. anything, had the use and benefit 
the bank’s $80 for six months without interest. Any recovery the 
plaintiff would the nature windfall the expense the de- 
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fendant, since the money never belonged the plaintiff. The principles 
expressed Schwartz State Bank, supra, have been modified and 
enlarged the Potts and National Surety cases, supra, the applica- 
tion the doctrine unjust enrichment and the allowance set-offs 
damages for negligence. the Schwartz case the depositor was 
negligent making out the deposit slip, the case bar. The 
Appellate Division there held that could not recover from the bank 
the theory negligence since the depositor’s own initial negligent 
act created the error. 

Judgment hereby rendered the law and the facts favor 
the defendant. 


Delay Caused Mailing Mortgage For 
Recording Invalidates Trust Company’s 
Right Reclamation 


Mercantile Trust Company bought chattel mortgage 
automobile and mailed for recording two days later. For 
some unexplained reason the mortgage was not received 
recorded until four days after had been mailed. Between 
the time the mortgage was executed and the time was re- 
corded (seven days), two shoe companies extended credit 
the mortgagor who became bankrupt several months later. 
When the trust company sought reclaim the car the court 
found against grounds that the unreasonable delay 
recording the mortgage permitted the shoe companies which 
had extended credit after the mortgage was executed but be- 
fore was recorded, intervene. 

should noted that the mortgage could have been 
delivered for recording two hours. light this the court 
found the five day mail delivery unreasonable even though the 
trust company had been prompt getting the mortgage the 
post office. Mercantile Trust Company al. Kahn, 
Court Appeals, Eighth Circuit, 203 449. The opinion 
the court follows: 


THOMAS, appeal from order the United 
States District Court for the Eastern District Missouri bank- 
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ruptcy proceeding. The order appealed from affirmed order 
the referee denying the reclamation petition the appellant. 

The material facts are not dispute. October 18, 1949, Max 
Klein executed promissory note for $1,678.32 payable installments 
Thoms Pontiac, Inc., 5225 Delmar Boulevard, St. Louis, Missouri. 
The note was secured chattel mortgage 1949 Pontiac auto- 
mobile purchased from Thoms Pontiac that date. The appellant 
Mercantile Trust Company purchased the note and mortgage from 
Thoms October 19th, and October appellant mailed the 
mortgage the Recorder Deeds St. Louis County, Missouri, and 
the Recorder received and recorded October 25, 1949. The reason 
for the delay from October October 25th not shown. October 
21, 1949, was Friday and October 25th was Tuesday. 

October 16, 1949, Marks Shoe Company Chicago sold 
pair shoes the bankrupt open account for $4.64, and the 
shoes were delivered and accepted October 20th. 

October 19, 1949, Barack Shoe Company St. Louis, Missouri, 
extended credit the bankrupt for $72.25, and October 24, 1949, 
for $130.60. 

Both these creditors filed claims against the bankrupt estate. 

The mortgaged automobile was left all times the possession 
the bankrupt until filed voluntary petition bankruptcy 
February 11, 1950, after which came into the possession Meyer 
Kahn, Trustee. 


its reclamation petition filed March 29, 1950, the appellant prays 
that the trustee directed surrender possession the mortgaged 
automobile appellant. 

The referee denied the petition, the court affirmed, and this appeal 
followed. 

The reclamation petition was denied the ground that the chattel 
mortgage given the bankrupt was not promptly recorded required 
the Missouri law and result was invalid against the inter- 
vening claims Marks Shoe Company and Barack Shoe Com- 
pany and that under federal law void its entirety against the 
claim the trustee. 


think the authorities abundantly sustain these findings the 
referee which were adopted and confirmed the court. 


Section 3486 the Revised Statutes Missouri 1939, 
443.460, provides that “No mortgage personal property here- 
after made shall valid against any other person than the parties 
thereto, unless possession the mortgaged property delivered 
filed the office the recorder deeds the county where the 
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mortgagor resides, and the case the city St. Louis, with 
the recorder deeds for said city 

The statute, will observed, does not fix definite time within 
which chattel mortgage must recorded, but the decisions the 
Missouri courts hold that must within reasonable time. What 
reasonable time must determined the circumstances every 
case. But must recorded promptly give priority over the 
rights subsequent creditors. See the decision this court United 
States Hoffman Machinery Corporation Lauchli, Cir., 150 F.2d 391, 
where the Missouri cases are cited and applied. There shown that 
reasonable time means the time necessary file the mortgage the 
Recorder’s office. 

this case the referee found, and not disputed, that the 
physical act taking this mortgage from the dealer’s place business 
the recorder’s office Clayton for filing, could accomplished 
within hour, and from the bank’s place business 721 Locust 
Street [St. Louis], within two hours.” Five week days, however, 
intervened between the date execution the mortgage and the date 
filing, which the referee and the court held unreasonable 
delay. The appellant argues that acted promptly delivering the 
mortgage the post office for delivery, but the answer that con- 
tention that made the post office its agent what employee 
could have done short and reasonable time. The appellant, there- 
fore, assumed the “risk running afoul the rights creditors under 
the Missouri statute.” This court pointed out the Lauchli’s case, 
supra, that convenience not factor considered under the 
Missouri cases which will excuse delay filing chattel mortgage. 

The foregoing authorities determine conclusively that the chattel 
mortgage void the intervening creditors. The authorities are 
also conclusive that void the trustee. U.S.C.A. Bankruptcy 
110 provides (e) (1) transfer made suffered obligation 
incurred debtor adjudged bankrupt under this title which, under 
any creditor the debtor, having claim provable under this title, 
shall null and void against the trustee such debtor.” That this 
statute applicable the situation here cannot doubted. See 
Moore Bay, 284 S.Ct. L.Ed. 133; Buffum, Trustee, 
Peter Barceloux Co., 289 227, S.Ct. 539, L.Ed. 1140. 

Here shown that the mortgage under Missouri authorities was 
voidable two creditors who filed claims for obligations incurred after 
the chattel mortgage was executed and before was filed for record 
because unreasonable delay filing the Recorder’s is, 
therefore, void the trustee. 

Affirmed. 


| 
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Person Must Defrauded Support 


Indictment for False Pretenses 


Defendant unexplainedly had his possession check 
endorsed blank the payee. Without representing that 
was the payee, defendant asked the proprietor store 
cash the check and this was done without questioning de- 
fendant’s identity. The check was presented and paid due 
course. When the state attempted prosecute defendant 
for obtaining money under false pretenses, the indictment was 
dismissed since the store, having become holder due course 
whom payment was made, had not been defrauded any 
money. Bruce State, Supreme Court Mississippi, 
So. 882. The opinion the court follows: 


McGEHEE, appeal from conviction for obtain- 
ing money under false pretenses. The indictment charged 
stance that the accused Otis Wilson Bruce obtained the sum 
$63.47 from Walter Johnson, agent and employee Bethea, 
doing business Help Yourself Stores, and that the same was ob- 
tained means certain genuine negotiable instrument writ- 
ing to-wit; bank check for the sum $63.47 having been issued 
Grubbs the Mississippi Highway Safety Patrol, State 
Mississippi, signed Birdsong, Commissioner Public Safety 
and countersigned Holloway, Chief Clerk, and drawn First 
National Bank, Jackson, Mississippi, .”. copy the check 
then set forth the face the indictment and then further al- 
leged the indictment that the check bore the genuine endorsement 
Grubbs, the payee therein, and that the said Otis Wilson 
Bruce, devising and intending cheat and defraud Bethea, 
owner the Help Yourself Stores, did then and there designedly, 
fraudulently and feloniously pretend Walter Johnson, the agent 
and employer the said Bethea, that he, the defendant Bruce, was 
Grubbs, the owner the said negotiable instrument, and that 
means thereof obtained the said sum money from Walter 
Johnson, the property Bethea, when truth and fact the 
said defendant Bruce was not the same person Grubbs, “all 
which the said Otis Wilson Bruce then and there well knew.” 


The indictment appears have been drawn under both Sections 
2146 and 2149, Code 1942, since charges the accused both with 


NOTE—For similar decisions see Digest (Fifth Edition) $598. 
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having falsely impersonated another and with having, with intent 
cheat defraud another, designedly obtained the money the said 
Bethea means false pretense. The indictment, however, 
does not charge, and the proof does not show, that the said Bethea 
sustained any loss injury whatsoever account his employee hav- 
ing cashed the check question, since undisputed that the check 
was paid the First National Bank Jackson due course. 

The proof behalf the State discloses that January 23, 1952, 
the check question, bearing date January 21, 1952, was presented 
the defendant Otis Bruce Wilson Walter Johnson, agent 
and employee Bethea the Help Yourself Stores Laurel, 
Mississippi, and that then inquired Johnson “Will you cash 
check for me?”; that thereupon Johnson replied “It according 
what and that the defendant Bruce then stated that was 
Highway Patrol check”. The witness further stated that the accused 
“asked could cash check for him”, and then cross-exami- 
mation stated that the accused asked “Will you cash check for 
me?”. any rate, the check payable Grubbs, employee 
the Mississippi Highway Safety Patrol, had already been endorsed 
the payee named therein and inquiry was made Johnson 
the defendant Bruce whether not was Grubbs. Nor 
was the defendant Bruce requested Johnson endorse the check, 
and did not so. other words, presented Johnson 
cashed genuine negotiable instrument, charged the indictment, 
which had been endorsed blank the payee named therein, and 
Grubbs how came into possession the check, and was 
not asked get anyone identify him. The witness Johnson had 
never seen the patrolman Grubbs and had never seen the de- 
fendant Bruce prior that occasion. 

appears from the testimony the patrolman Grubbs that 
endorsed the check blank and obtained the sum $63.47 the 
same from one Will Hall, operator the Gulf Service Station 
Prentiss Jefferson Davis County, Mississippi, and that Grubbs then 
saw Hall place the check his pocketbook billfold, day two 
before was cashed for the defendant Bruce the witness Johnson 
Bethea’s Serve Yourself Stores Laurel Jones County, Missis- 
sippi. 

The operator the Gulf Service Station Prentiss did not testify 
witness explain how the check got out his possession, but 
the prosecution undertook show out the presence and hearing 
the jury that the defendant Bruce admitted investigator from the 
Highway Safety Patrol Department that the defendant got the check 
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with billfold the Gulf Service Station Prentiss Jefferson 
Davis County, and that later got cashed Mr. Bethea’s store 
Laurel, knowing that the check did not belong him, the bearer 
thereof. This alleged confession writing was not introduced evi- 
dence before the jury for the reason that the trial judge held the same 
partly competent and partly incompetent. However, the wit- 
ness was later allowed testify before the jury that the defendant 
Bruce told him that had cashed the check question, received 
the $63.47 grocery store Laurel, after had been endorsed 
Grubbs, and that he, the defendant, “knew that wasn’t his—did not 
belong him.” 

The defendant did not testify the trial offer anyone else 
witness his behalf, except the hearing before the trial judge out 
the presence the jury whether not his alleged confession 
was made freely and voluntarily. There was proof the corpus 
delicti aliunde the oral confession the defendant, which was heard 
the jury, effect that was the person who cashed the check 
the grocery store after had been endorsed Grubbs and that 
knew that time that did not belong him. The defendant 
not shown have made any false representation Walter Johnson, 
the employee Bethea, owner the store Laurel, and Mr. 
Bethea not shown have been defrauded. received his money 
the check due course, aforesaid, the same had cashed 
for the payee, Grubbs. Inferentially, may assume that the 
Gulf Filling Station Prentiss was unlawfully deprived the pos- 
session the check question and that sustained whatever loss 
injury there was occasioned the action the defendant Bruce. 

Since the check was genuine and was duly endorsed blank the 
payee named therein, the same was negotiable alleged the indict- 
ment, and Mr. Bethea became holder thereof due course. was 
payable “the order Grubbs”, and Section 88, Code 1942, 
provides that: “An instrument negotiable its origin continues 
negotiable until has been restrictively indorsed discharged 
payment otherwise.” true that ordinarily where personal prop- 
erty has been stolen, the taker can transfer better title than has 
thereto, but this rule inapplicable the case negotiable instru- 
ments where the purchaser becomes holder due course. Section 
93, Code 1942; Am. Jur. 331, Section 619. 


Without regard whatever offense the defendant may have been 
guilty of, well-settled under our decisions and the textwriters 
that order for one guilty obtaining money under false pre- 
tenses, must obtain the property another the false pretenses 
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and the detriment injury the person from whom obtains 
the same. 

the case Pippin State, 126 Miss. 146, So. 502, 503, where- 
this Court held that the rules ownership property obtained 
false pretense cases the same larceny, was said: “This court 
has decided that the name the party defrauded must alleged and 
[the] proof must sustain the allegation. State Tatum, Miss. 
430, So. 490; Hampton State, Miss. 176, So. 722; McAlpin 
State, 123 Miss. 528, So. 339.” contended for the State, however, 
that the indictment under Section 2149, Code 1942, and that 
only necessary prove the occurrence those facts which consti- 
tute the offense, set forth the statute, which its terms does 
not require that the person from whom the money property ob- 
tained false pretenses shall sustain injury defrauded there- 
by. The pertinent part the statute reads follows: “Every per- 
son who, with intent cheat defraud another, shall designedly, 
color any false token writing, another false prtense, 
obtain from any person any money, personal property, valuable 

The statute above quoted from similar that involved the 
case Simmons State, 160 Miss. 582, 135 So. 196, the extent 
that neither the statutes expressly require that the person from 
whom the money other personal property obtained shall de- 
frauded. the Simmons case the statute declared one guilty 
obtaining under false pretenses whatever received from the per- 
son dealing with him, when sold encumbered any property 
which there was lien, without informing the person whom sells 
encumbers the same, the exact state the property affected 
the lien, etc. other words, the statute, its terms, provides 
that one who does the thing mentioned therein shall guilty ob- 
taining the money property under false pretense. But the Court 
held that where the purchaser the automobile there involved ob- 
tained good title the same, was not defrauded and could not 
have sustained loss since could successfully assert his title against 
the claim the person whose favor the encumbrance the auto- 
mobile had been previously given. Such the case between the 
store owner, Bethea, and the operator the filling station who 
had formerly cashed the negotiable instrument question and had 
lost had otherwise been deprived the possession thereof. 

The Court cited the Simmons case with approval Martin 
State, 200 Miss. 142, So.2d 169, and held, was conceded the 
Attorney General that the purchaser must have been actually de- 
frauded. the Martin case the defendant was shown have told 
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the prosecuting witnesses that and his associates had spent $4,000 
buy mineral lease, when fact had paid only $1,200 for the 
same. means this false representation, induced the prose- 
cuting witnesses give him check for $666.40 for one-sixth interest 
the lease, which payee endorsed one his associates, and 
which was thereafter cashed. The Court held effect that was not 
only necessary prove that money was obtained from the prosecuting 
witnesses the check but that was necessary prove that they 
were actually defrauded. The State failed prove that the lease was 
not worth what the defendant falsely claimed have paid for the 
same. other words, not sufficient show that accused has 
obtained money from another false pretenses; must further 
shown that the person from whom the money thus obtained was 
actually defrauded. 

view the foregoing, follows that the defendant was entitled 
the peremptory instruction requested insofar the charge con- 
tained this indictment was concerned. The cause will therefore 
reversed and the appellant discharged under this indictment and 
held under his appearance bond pending such further pro- 
ceedings may had consistent with the views expressed herein. 

Reversed and judgment here for the appellant. 


ROBERDS, LEE, KYLE and ETHRIDGE, JJ., concur. 


REPORT THE UNIFORM COMMERCIAL CODE 


The Uniform Commercial Code which embodies overall re- 
vision most private commercial law has become the subject 
attention twelve states. Pennsylvania has enacted the Code 
which will take effect July 1954. Legislation for enactment 
the Code has been formally introduced California, Connecticut, 
Illinois, Indiana, Massachusetts, and New Hampshire. Five states, 
Connecticut, Massachusetts, New York, Oklahoma and Rhode 
Island have taken action have the Code studied commissions 
agencies whereas bills calling for such studies California, Ohio 
and Wisconsin have failed enactment. The Committee State 
Legislation the American Bankers Association has commented 


recent report that banking interests will have official repre- 


sentation most the various groups studying the Code. 
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Purchaser Requiring Completion 
Certificate Not Holder 
Due Course 


finance company which regularly bought notes from 
appliance dealer required the dealer provide certificate 
completion showing that the appliances had been received 
and installed condition buying the note. The appliance 
dealer forged one such certificate and sold note the finance 
company accompanied the forged certificate. The com- 
pany brought suit the note and lost when the court ruled 
was not holder due course. 

The court pointed out that when instruments addition 
negotiable instrument are given part transaction, 
all the instruments are treated one. Because the 
finance company not only knew the additional instrument, 
but required and provided the forms which was 
written, became party the original transaction and thus 
could not holder due course. Allied Bldg. Credits, Inc. 
Ellis Court Civil Appeals Texas, 258 S.W.2d 
165. The opinion the court follows: 


McDONALD, J.—This suit note, and arises out the 
following facts: and wife, Appellees, entered into contract with 
one Duffey for the purchase wall heater and attic fan. 
Aug. 1950 Appellees executed installment note payable Duffey 
for $605 which was for the amount the purchase, less down payment, 
plus finance charges. Duffey installed the fan but never delivered 
installed the wall heater. Prior the time the note became due 
Duffey sold Appellant Finance Company endorsement warrant- 
ing that all articles and materials have been furnished and installed and 
all work fully completed. The evidence shows that the time Duffey 
sold Appellant the note, that attached Completion Certificate 
dated Aug. 1950 which certified that all materials have been furnished 
and installed and the work satisfactorily completed, and which was 
signed John The signature was forgery. Appellant Finance 
Company’s manager testified that the Completion Certificate pro- 
vided all its contractors and dealers and one the documents 
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necessary before the Finance Company will purchase note; and further 
that had the Completion Certificate not been executed the note would 
not have been purchased. 

Both the Note and the Completion Certificate were executed 
forms furnished Duffey Appellant Finance Company. 

Appellees tendered into court $267.76, the amount due for the fan, 
but denied liability for the balance account the nondelivery the 
heater. 

Trial was the court without jury. Judgment was rendered for 
Appellant for $267.76, the amount tendered into Court Appellees. 
The Trial Court request Appellant filed Findings Fact and Con- 
clusions Law which set out the facts found the case, and concluded 
that Appellant was not holder due course; that any defenses 
available Appellees against Duffey were available against Ap- 
pellant; that Appellee owed Appellant only $267.76, the amount Duffey 
would have been entitled to. 

The Appellant appeals Points, contending that The note was 
holder due course takes negotiable instrument free any defenses 
existing between the original parties; Most the Trial Court’s Find- 
ings Fact are improper and contrary the evidence, and all the 
Trial Court’s Conclusions Law are improper and contrary law. 


The real question for determination under the facts this case is: 
Can purchaser for value note, negotiable its face, holder 
due course, requires the payee the note secure the execution 
additional instrument the maker, condition precedent 
his purchase the note? 

must answer this question the negative. Appellant’s first 
points may all correct statements the law—as abstract propositions 
—but they not fit the particular facts the case bar. 


Here, Appellant Finance Company the business purchasing 
appliance notes from dealers and installation people. condition 
precedent its purchase the note, required the payee the note 
secure the execution additional instrument the maker, 
certifying that the material for which the note was given had been 
delivered and installed and all work fully completed. Appellant furnished 
the form for this additional instrument. Appellant was not content 
stand the note itself negotiable instrument, but required that 
the additional instrument executed the maker the note. 
was upon the faith and strength this additional instrument, and not 
upon the note, that the note was purchased. 

The rule that where additional instruments are executed con- 
nection with negotiable instrument, between the original parties, 
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all instruments are treated one. Where one holder due 
course, the above rule does not apply, and the the holder are 
determined looking only the itself. But 
here the case different. Appellant Company, who purchased 
the note, and claims due course, whue not original 
party the note, not only had the additional instrument, 
but actually caused executed. Appellant its course action 
becomes original party the additional mstrument; and what 
might otherwise have been its status holder due course. 
fore, between Appellees (makers the note), and (who 
required the additional instrument), the note and the additional in- 
strument must treated one. See Continental Nat. Bank Conner, 
147 Tex. 218, 214 S.W.2d 928, 929. 

Here the Completion Certificate was forgery. Duffey, Ap- 
pellees had the defense partial failure consideration. Appellant 
having knowledge and requiring the additional instrument, becomes 
original party the additional instrument; lost what might other- 
wise have been his status holder due course; and bound 
any defenses which Appellees had Duffey, well any defenses 
that arise from the forgery. 

appeal cause tried before the Court, the cause must con- 
sidered the light most favorable supporting the judgment, and 
the Trial Court’s Findings Fact will not disturbed there any 
evidence support them. There ample evidence support the Trial 
Court’s Findings Fact the case bar. 

Finding reversible error the case, the judgment the Trial 
Court accordingly affirmed. 


TIREY, J., not participating account illness. 


Security Title Remains Finance Corpo- 
ration Accepting Trust Receipts and Notes 
Under Floor Planning System 


discount corporation was the business financing 
retail appliance dealers. Under floor planning arrangement 
with one dealer, the corporation paid for certain goods and 
received trust receipts and notes from the dealer covering the 
goods. The release price for each item was paid the 
corporation before the item was sold, but contrary this plan, 
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defendant, the appliance dealer’s president, who was also its 
general manager and director, sold some the merchandise 
without first paying the release price the corporation. 


The appellate court, ruling favor the corporation, 
upset lower court’s direction verdict for defendant. 
stated that this situation jury could find the corporation 
did not destroy its security interest the goods accepting 
the notes and trust receipts and that therefore could de- 
termined that the dealer’s president was personally liable for 
conversion the articles sold without payment the release 
price. Refrigeration Discount Corporation Catino 
Supreme Judicial Court Massachusetts, 112 790. 
Part the court’s opinion follows: 


RONAN, J.—This action tort recover damages for the 
alleged conversion certain personal property belonging the plain- 
tiff. The case here the exceptions the direction 
verdicts for the defendants. 


The plaintiff was engaged the business financing retail dealers 
electrical refrigerators, washing machines, gas dryers, television sets, 
and other similar appliances. The Appliance Company was 
such dealer. The plaintiff paid The Eastern Company, distributor, 
for nine lots goods which were then shipped the distributor be- 
tween March 1948, and June 29, 1948, the dealer, the 
Appliance Company, corporation. The plaintiff received from the 
dealer each shipment promissory note payable the plaintiff 
three months and trust receipt. The notes were the ordinary 
form and referred the trust receipt numbers. The trust receipt 
identified each article number and set forth the release price for 
each article. The release price was the amount due the plaintiff after 
deducting the down payment made the dealer the time the 
plaintiff purchased the appliance from the distributor. was agreed 
that the release price was the fair value the article. One Kelley, 
the plaintiff’s representative, July 12, 1948, called the dealer’s 
store and found that some the articles included the trust receipts 
were missing and complained the defendant Catino that these articles 
should not have been sold unless the plaintiff first been paid for 
them. Catino replied that business was poor and promised remit 
funds the plaintiff about week, and promised not sell any 


more the trust receipt goods until the dealer had paid the amounts 
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due. Kelley again visited the store August, 1948, and found that 
more the goods had been sold. 

There was evidence that Catino notified Kelley that the goods 
the store were about attached and that Kelley had better remove 
the merchandise. Kelley had the goods removed and checked 
what had taken from the total shipments. The plaintiff then 
brought this action for conversion for the merchandise not returned. 
The dealer made assignment for the benefit its creditors 
September 23, 1948. 

could found that the plaintiff did not lose its security interest 
the appliances taking the notes. The promissory note and the 
trust receipt given the dealer each lot merchandise must 
construed together the setting which they were employed order 
ascertain the intent the parties. Skilton Long Cadillac 
Salle Co., 265 Mass. 595, 597, 164 N.E. 652; Baker James, 280 
Mass. 43, 46-47, 181 N.E. 861; Bigelow Lawyers Mortgage Invest- 
ment Corp. Boston, 320 Mass. 254, 260-261, 920; Hurwitz 
Carpenzano, 329 Mass. 702, 110 N.E. 367. These instruments 
were the means adopted enable the dealer obtain loan credit 
from the plaintiff that the dealer might obtain articles for sale 
its store and the same time give the plaintiff security interest 
the articles supplied for the advances which had made pur- 
chasing the goods from the distributor until received payment from 
the dealer the release price for each article for which the dealer had 
secured purchaser. 

jury could find that the plaintiff accepting the dealer’s notes 
did not intend waive its security interest, Reed Upton, Pick. 
522; Cotton Atlas National Bank, 145 Mass. 43, 45, N.E. 850; 
Davidson Stewart, 200 Mass. 393, N.E. 779; Rosenberg Robbins, 
289 Mass. 402, 410, 194 N.E. 291; and there was nothing the trust 
receipts which deprived the plaintiff its security interest the 
merchandise. William Bierce, Ltd. Hutchins, 205 U.S. 340, 
S.Ct. 524, L.Ed. 828; Bailey Baker Ice Machine Co., 239 U.S. 268, 
S.Ct. 50, L.Ed. 275; Houck General Motors ‘Acceptance Corp., 
D.C., F.2d 410, 412; General Motors Acceptance Corp. Kline, 
Cir., F.2d 618; Chichester Commercial Credit Co., Cal.App.2d 
439, P.2d 1083. 

The failure Kelley demand and repossess the goods 
July 12, 1948, when learned that the goods were being sold with- 
out making any payments the plaintiff, does not itself bar the 
maintenance this action against the defendants. Neither was the 
plaintiff precluded from recovery merely because was unable dis- 
tinguish the appliances sold prior July 12, 1948, from those subse- 
quently sold. The plaintiff not suing enforce any rights the 
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proceeds from those sales. See (Ter. Ed.) 10. 
any materiality, was most question fact. passing may 
noted that there was evidence voluntary surrender the deal- 
er’s interest the goods taken Kelley. 255A, cl. What- 
ever remedies entruster may have against trustee who has broken 
the terms the contract accordance with which goods had been de- 
livered him, see nothing contained (Ter. Ed.) 255A, 
inserted St. 1936, 264, the Uniform Trust Receipts Act, which 
indicates any intent prevent the entruster from maintaining ac- 
tion tort for conversion, appropriate instances, like the present, 
where all the elements such cause action exist. 

The dealer giving the trust receipts expressly acknowledged that 
the merchandise was held “for the purpose storing said prop- 
erty,” but the dealer also agreed “not sell, loan, deliver, pledge, mort- 
gage, otherwise dispose said appliances any other person until 
after payment amounts shown Release Price column above.” 
plain that both parties knew that the merchandise was furnished 
the dealer for the purpose display and sale the dealer’s store 
accordance with method well known the trade “floor planning.” 
Associate Discount Corp. Haynes Garage, Inc., 304 Mass. 526, 527, 
685. The dealer had the power sale any the 
articles the trust receipts provided first paid the plaintiff the re- 
lease price designated the trust This not instance 
where the dealer having the right sell deviates some detail carry- 
ing out the sales, selling for less price than authorized the 
owner, selling credit instead for cash, taking inadequate 
security for the purchase price, some other particular, Dufresne 
Hutchinson, Taunt. 117; Industrial General Trust, Ltd. Tod, 
170 233, 285; Minneapolis Trust Co. Mather, 181 
the parties the transaction the payment the release price was 
condition precedent the right sell article covered trust 
receipt. the terms the trust receipts, the time for the payment 
the release price the plaintiff arrived before the dealer sold the 
goods its retail customer. The dealer, however, never made any pay- 
ments the plaintiff but continued disposing the property 
violation the terms the trust receipts. was said United 
Shoe Machinery Co. Holt, 185 Mass. 97, 101, 1056, 1057, 
after pointing out that actual possession immediate right pos- 
session was necessary maintain action trover, “but where 


dealer would have liberty sale bona fide customer the ordinary course 
business without payment the release price virtue G.L.(Ter. Ed.) 255A, 
cl. 2(c), controversy arose between the plaintiff the dealer and the customer. 
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bailee misuses the subject the bailment, does case ab- 
solute sale transferring the whole property, the bailment ended, and 
the general owner has immediate right possession, which can 
maintain trover.” Carter Kingman, 103 Mass. 517; Greenall Her 
sum, 220 Mass. 278, 107 941; Lancaster Stanetsky, 221 Mass. 
312, 314, 108 1060; Lawyers’ Mortgage Investment Corp. Bos- 
ton Paramount Laundries, Inc., 287 Mass. 357, 360-361, 191 
398; Geguzis Brockton Standard Shoe Co., 291 Mass. 368, 371, 197 
51; Restatement: Torts, 223(e), comment 232, comment 

All these trust receipt goods which were sold the dealer were 
sold the defendant Catino under his immediate supervision. 
Catino was the president, director, and the general manager the 
dealer and acted knowingly violation the terms the trust re- 
ceipts. presumably knew the contents these receipts which 
had duly executed behalf the dealer. was agreed that the re- 
lease price none the articles sold was ever transmitted the plain- 
tiff. could found that the disposal the articles Catino con- 
stituted conversion the property for which could 
held personally liable even though was acting the dealer’s general 
manager and for its benefit. Joyce Sage Bros. Co., 206 Mass. 
996; Somerville National Bank Hornblower, 293 Mass. 363, 
Laverty Snethen, 522; Comley Dazian, 114 161, 
99, 292 85; Mechem, Agency, Ed., 1252-1256; Fletcher, 
Cyc. Corporations, 1140; Restatement: Agency, 349; Note, 152 
696. See Kennedy Shain, 288 Mass. 458, 192 924. 
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BANKING BRIEFS 


Banks Restrained from Unlawful Practice Law 


Arkansas court has restrained certain banks that state from 
practising law. ruled specifically that banks could not advise persons 
matters law, draw wills other testamentary instruments, appear 
filed court. The court also warned the defendant bank and other 
banks the state not employ advertising that would lead the public 
believe they could indulge the practice Bar Association 
Arkansas Union National Bank Little Rock, Pulaski Chancery 
Court, Arkansas, July 1953. 


Statute Fixes Automobile Financing Charges 


new Wisconsin statute fixes finance charges sales new and 
used automobiles. This legislation appears eliminate the power 
the State Banking Commission control the amount rebates 
kick-backs which finance companies can give car dealers. 


Connecticut Changes Law Unclaimed Deposits 


October 1953, new statute went into effect Connecticut 
requiring that inactive bank accounts and less held for ten years 
and accounts and more which have been inactive for thirty years 
turned over the State the depositors cannot located. the 
time the statute went into effect, banking institutions were required 
notify depositors dormant accounts and November they must 
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report all inactive accounts the State. After the State receives 
account must advertise this fact each year for five years and the 


account not claimed after ten years, becomes the State’s property. 


West Virginia Bank Challenges State Use Tax 


The Kanawha Valley Bank West Virginia has brought suit appeal- 
ing from assessment the state per cent use tax which levied 
personal property used West Virginia but purchased some other 
state. The bank contends that the tax discriminatory since the 
National Banking Act prohibits the collection the same tax from 
national banks. 


Small Loan Companies Permitted Sell 
Credit Insurance 


Nebraska statute which became effective September 14th permits 
small loan companies the State sell credit life, health and accident 
insurance their borrowers. The amount insurance written may 
not exceed the total amount repaid loan and any unused 
insurance premiums must credited the borrower’s account. The 
statute provides that the borrower under compulsion take out 
such insurance and that loan company may compel borrower 
take out insurance order get loan. 


TRUST DECISIONS 


Digest current decisions pertaining the law trusts, wills, 
estates, descent, distribution and corporate fiduciaries 


Court Rules Against Corporate Trustee When Board Member 
Antagonistic Beneficiaries 


Manchester Cleveland Trust Company, Ohio Court Appeals, 
Eighth District, No. 22763 


Decedent created trust shares stock certain corpora- 
tion. The president the corporation who was also active member 
the Board Directors the trustee bank was opposed 
the shares being held the trust and took antagonistic attitude 
toward the beneficiaries. had acted adversely their interests 
using his influence have the trust sell shares the stock himself 
and others. The Ohio Court Appeals ruled favor the bene- 
ficiaries when they instituted action have the trustee changed. 

stated that questions this sort must resolved favor main- 
taining the trustee’s undivided loyalty the trust. 


Claim Based Altered Note Disallowed 


Estate Maxcy, Wisconsin Supreme Court, June 1953 


Wisconsin court disallowed claim against estate based 
promissory note allegedly executed decedent. Evidence showed 
that claimant had ample opportunity forge the note and that many 
alterations had been made the note after was executed. 


Wife May Not Purchase Bank Stock Specifically Bequeathed 


Mellott, Ohio Probate Court, Belmont County, January 20, 1953 


Because decedent gave detailed instructions his will concerning 
the management his bank stock the event merger, 
Ohio court held that intended create specific bequest the 
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stock. This meant that his wife could not purchase part the shares 
since under Ohio code surviving spouse electing take against the 
will may purchase from the spouse’s estate only property not spe- 
cifically bequeathed. 


Surcharged Corporate Trustee Not Liable for Objectant’s 
Attorney’s Fees 


Hanover Bank; Schlussel, New York Supreme Court, 


New York Court has ruled that corporate trustee which was 
surcharged but was not guilty bad faith, does not have pay the 
counsel fees the successful objectant. Such fees were allowed out 
trust principal. addition, the trustee was denied allowance its 
own counsel’s fees expended for the part the surcharge proceedings 
which was successful. 


Court Has Jurisdiction Direct Payment Bank Account 


Trevor, Appellate Division, New York Supreme Court, July 1953 


appeal discovery proceeding brought the public adminis- 
trator estate, the appellate court held that the Surrogate’s Court 
had jurisdiction order bank pay over funds the administrator. 
These funds represented the proceeds bank account which the court 
found belonged decedent. The debt was not denied the bank. 
contested only the identity the owner the account and the juris- 
diction the court order payment. 


Investment Limit Common Trust Fund Raised 


Alabama Law 1953, Act 112, Sec. Effective June 22, 1953 


Alabama statute now provides that fiduciaries may invest 
$100,000 the funds trust common trust fund. Prior 
this the limit was $50.000. more than one trust created one 
person and over half the income and principal each those trusts 
for the benefit the same person, the $100,000 limit applies all 
the trusts collectively. 


TAX DECISIONS 


Digest current decisions pertaining the law taxes banks, 
trusts, estates and gifts 


Loan Bank Director Does Not Give Rise Deduction for 
Bad Business Debt 


Charles Berwind Commissioner, Tax Court 114 


Taxpayer was officer and director certain affiliated companies 
including bank and trust company which was also shareholder 
and depositor. shareholder the bank loaned money or- 
der remedy impairment its capital. The loan became worthless 
some years later and taxpayer tried claim deduction for the loss 
bad business debt under I.R.C. 23(k) (1). ruling against the 
taxpayer the court held that the loss was deductible only short term 
capital loss under I.R.C. (k) (4) since the fact that was director 
and officer bank did not mean himself was the business 
loaning money. 

interest note that the taxpayer also claimed the loss was 
deductible under other parts but was likewise defeated 
these claims. 


Kentucky Court Recognizes Blockage Rule Valuing Stock 


Citizens Fidelity Bank Trust Company Reeves, 
Kentucky Court Appeals, June 12, 1953 


Decedent died owning 30,000 shares stock listed the New 
York Curb (American) Stock Exchange. the day his death 
small number shares the same company sold the exchange for 
$10.675 share. The Kentucky Tax Commission refused admit evi- 
dence submitted the executor the estate showing that the large 
block shares owned decedent had been placed the market 
any one day the price would have been depressed. The Commission, 
following the so-called “unit” rule, took the position that the only evi- 
dence necessary for valuing the stock was evidence the actual sale 
price the date death. The Court Appeals overruled the Com- 
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mission and held that the blockage rule, which pointed out was the 
weight authority the United States, must recognized. This 
means that the size block securities should taken into ac- 
count determining the value the shares question and that the 
“unit” rule not the sole standard used. 


Blanket Inspections Tax Returns Not Permitted 


Revenue Ruling 132, 1953-15, 


The Internal Revenue Service has ruled that neither the Internal 
Revenue Code nor the regulations authorize blanket inspections Fed- 
eral estate gift tax returns State officials branches the Fed- 
eral government other than the Treasury Department. 


Banking Denied Tax Exemption 


Washington Chapter the American Institute Banking District 
Columbia, United States Court Appeals, District Columbia, 203 


The Washington Chapter the American Institute Banking was 
recently denied exemption from local real estate taxes the ground 
that was not educational institution rendering service which re- 
lieved the District Columbia responsibility might reasonably 
have assume. 


Trust Discharge Legal Obligations Includible Gross Estate 


Commissioner Internal Revenue Estate Arthur Dwight, 
United States Court Appeals, Second Circuit, June 1953 


During his lifetime, decedent created two trusts for the “support 
and maintenance” his wife. The court held that since was under 
legal duty support his wife under the laws New York, re- 
tained enjoyment the income the trusts within the meaning 
§811 (c) (1) (B) and thus the corpus each trust was in- 
cludible his gross estate. 


Bank Earnings 


RECESSION would confront 

commercial banks with the 
problem maintaining earnings, 
according Dr. Murray Lee 
the Department Monetary Pol- 
icy the American Bankers As- 
sociation. 

substantial decline bank 
loans would probably accompany 
recession, since inventories would 
reduced and prices and output 
would decline. Also expected 
are contraction consumer 
credit and reduction real es- 
tate loans construction dimin- 
ishes. this latter connection, 
amortization payments would add 
the funds available for invest- 
ment and lending. 


Dr. Lee also remarks that de- 
cline interest rates would ex- 
perienced while business activity 
trending down. Aside from in- 
stitutional competition for loans 
and investments, Federal Re- 
serve policy easing credit would 
probably instituted ef- 
fort turn the business tide. 


Another important point which 
Dr. Lee emphasizes the factor 
prospective loan losses. While 
charge-offs the magnitude 
the are not visualized, 
warns that there has been real 
test banking assets for two dec- 
ades, and that any substantial jolt 
the economy bound dis- 
close some weak spots. 


INVESTMENT AND FINANCE 


Edited OSCAR LASDON 


Operating expenses are forecast 
lower than the present high 
level. And not deemed likely 
that service charges can in- 
creased substantially sufficiently 
compensate for loss earnings 
loan and investment portfolios. 


Dr. Lee believes that growth 
bank holdings Governments 
may unavoidable recession 
comes—particularly Government 
deficits stay with us. Some com- 
mercial banks, thinks, may 
position increase earnings 
through lengthening maturi- 
ties. 

Charles Nagel, vice president 
the Provident Trust Company 
Philadelphia, also points out 
that commercial bank earnings are 
vulnerable significant decline 
money rates induced re- 
cession. directs attention 
the 1952 FDIC report which indi- 
cates that return gross oper- 
ating earnings rates the 1945 
level might find insured commer- 
cial banks, group, operating 
the red. noted that current 
operating expenses, exclusive in- 
come taxes, doubled the seven 
years following 1945 and equalled 
1.68 per cent total assets 
1952. And although gross operat- 
ing earnings also doubled this 
period figure 2.74 per cent 
total assets, the 1945 ratio was 
1.71 per cent—only slightly above 
the current expense ratio. 
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The earnings situation, states 
Mr. Nagel, could improved 
increase total bank assets, 
reduction operating expenses, 
more realistic policy with respect 
the pricing bank credit and 
services. 

Mr. Nagel recalls that only the 
substantial increase bank assets 
during the past twenty years have 
enabled commercial banks cope 
successfully with low money rates. 
The growth bank assets the 
stemmed primarily from de- 
valuation and 


TALKS 


...is the way our doctors put 
chances curing 
cancer are much better 
when have opportunity 
detect before talks.” 


That’s why urge you 
have periodic health check- 
ups that always include 
thorough examination the 
skin, mouth, lungs and rectum 
and, women, the breasts 
and generative tract. Very 
often doctors can detect can- 
cer these areas long before 
the patient has noticed any 
symptoms. 


For more life-saving facts 
phone the American Cancer 
Society office nearest you, 
your local Post Office. 


American Cancer Society 


heavy inflow gold. During the 
wartime deficit financing ac- 
counted for even larger increase 
bank assets. However, since 
neither devaluation nor extensive 
deficit financing compatible with 
the Administration’s sound money 
policy, repetition the asset ex- 
perience the post-depression and 
war periods not expected. 


Relief the expense side the 
ledger does not appear probable 
since salaries and wages—a major 
cost component—seem more likely 
increase rather than decrease. 
Prospects reduction inter- 
est paid deposits, the next most 
important single item expenses, 
not seem good; such interest 
amounted only 1.15 per cent 
time and savings deposits last year. 
Accordingly, banks are con- 
tinue hold the earnings line, 
must achieved through the 
maintenance gross earnings. 

The danger sharp decline 
money rates might not too 
great, declares Mr. Nagel, bank- 
ers followed the practices most 
other industries pricing their 
product. such case, might 
assumed that some inflation 
would frozen into the price 
structure. “Unfortunately,” con- 
tinues the Provident Trust officer, 
“many bankers appear thor- 
oughly resigned ‘absentee’ dic- 
tation money rates. While con- 
ceding that rates are too low 
cover operating costs 
the normal banker attitude 
drift with the tide, meanwhile 
blaming ‘the Treasury,’ the ‘Fed- 

can rationalize about the 
differences between commercial 
banking and other businesses, but 
when get down fundamen- 
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tals, says Mr. Nagel, there doesn’t 
appear any good reason why 
the same basic pricing principles 
don’t apply. “Costs and profits 
figure their pricing policies,” 
observes, “even they should 
ours. When profit margins 
operated enterprise are 
threatened with extinction, the 
competitive emphasis should 
quality products and services, 
not price.” 

concrete example, Mr. Na- 
gel cites the prime commercial rate 
—currently per cent. This rate, 
maintains, should provide re- 
serve for anticipated losses risks 
are assumed; the cost 
credit investigation and loan ad- 
ministration; fair share over- 
head, including the cost acquir- 
ing deposits lend; reasonable 
profit. But doubtful, com- 
ments, whether banker can 
found who would argue that 314 
per cent goes beyond adequate pro- 
vision for these four factors—or 
whether there banker willing 
predict that the prime rate will 
hold this level indefinitely. 

Mr. Nagel feels that realism 
should characterize the pricing 
all banking services. The stand- 
ard should knowledge costs, 
determination recover them, 
plus reasonable profit. this 
light, service charges deposit 
accounts and fees for trust and 
other services will, many in- 
stances, appear low. 


Business Outlook 

While total business activity for 
1953 will prove have exceeded 
1952 performance, the final half 
this year has witnessed down- 
trend. This declining tendency 
will continue during the first half 
1954 but upward movements 
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will manifest themselves the 
second half next year, states 
Zelomek, economist the 
International Statistical Bureau. 
predicts that economic activity 
for the year 1954 whole will 
somewhat below this year’s ex- 
perience but will, nevertheless, 
“very good levels.” 

Slow downtrends are being re- 
ported increasing number 
economic indicators but have not 
yet reached the bottom, declares 
Mr. Zelomek. Sometime during 
the latter half 1954, however, 
expects that the decline will have 
bottomed out, and that upward 
trends will then start dominate. 
The willingness and readiness 
the Administration embark 
series actions which would 
help halt and reverse reces- 
sion, observes, constitutes 
important bulwark against ex- 
tended period bad business. 

the area prospective Gov- 
ernment intervention, Mr. Zelomek 
outlines the following 
channels approach: 


further and basic easing 


use 


fight 
tuberculosis 
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credit. This could achieved, for 
example, through such measures 
lowering bank 
ments; greater bank lending ability 
could assist pumping credit into 
the economy, thus facilitating ex- 
panding business operations. 

Federally backed mortgage 
provisions could eased through 
reductions down payment re- 
quirements and the extension 
amortization periods. Power ac- 
complish this already vested 
the President. Also possible are 
more funds for the Federal Na- 
tional Mortgage Association, which 
acts secondary mortgage mar- 
ket. These factors could stimulate 
residential building. 

huge reservoir public con- 
struction projects—many them 
related defense needs—exists. 
These could expedited. 

Capital investment could 
stimulated and dividend distribu- 
tions encouraged through reduc- 
tion corporate tax rates. 

Defense orders could placed 
well advance through letters 
intent. 

Employment the aforemen- 
tioned devices could impor- 
tant factor stimulating public 
confidence well stimulating 
business directly. Increased confi- 
dence, notes Mr. Zelomek, could 
lead 
whether for cash credit. And 
even the income curve were slow 
moving upwards, greater confi- 
dence could result the consumer 
spending larger proportion his 
income. 

Interest Rates 

Interest rates have passed their 
peak and the general trend, with 
intermittent swings, downward. 
The increase money rates that 
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occurred from early 1951 June 
1953 was temporary character 
and did not represent secular 
change. This the opinion Dr. 
Marcus Nadler, Consulting Econo- 
mist the Hanover Bank New 
York. 

Dr. Nadler believes that the 
short-term demand for money 
the next twelve months will 
somewhat smaller than was dur- 
ing the past year. also antici- 
pates that the supply funds 
the disposal banks will larger. 
This could result from increased 
open-market purchases the Fed- 
eral Reserve system, reduced re- 
serve requirements, both. 

the demand for long-term 
capital the private sector the 
economy, the opinion expressed 
that this demand will also subside, 
although the requirements pub- 
lic authorities and municipalities 
may larger. However, since the 
supply funds seeking outlet 
long-term obligations will re- 
main great, will more than 
adequate meet all legitimate re- 
quirements. 

New York University Professor 
Raymond Rodgers concurs with 
Dr. Nadler’s conclusion and also 
observes that probable declining 
borrowing the Federal Govern- 
ment and both business and in- 
dividuals will far more than offset 
any possible increase from states 
and local agencies. “Continuation 
the recent high rate saving 
and the ‘easy money’ policy the 
Federal Reserve authorities insure 
ease the supply side,” con- 
tends. 

Accordingly, Professor Rodgers 
maintains that short-term rates 
will definitely moderately lower 
and that long term rates will also 
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lower. And although long-term 
rates will influenced the debt 
management policy the Treas- 
ury, all present indications, ob- 
serves, are that this policy will 
“easy money” one. 


Deposit and Government 
Totals 

Conspicuous among the trends 
indicated comparison the 
mid-year statements the na- 
tion’s banks for 1953 and 1952, 
presented recapitulations ap- 
pearing the final editions the 
Rand McNally Bankers Directory 
for those years, substantial re- 
duction their deposits and 
their holdings Government 
securities, along with moderate 
increase loans. 

First-half figures for 1953 showed 
reductions $6,523,000,000, and 
$4,695,000,000, respectively, de- 
posits and governments, and in- 
crease $1,663,000,000 loans 
and discounts. During the same 
period the previous year, the 
reduction deposits amounted 
$1,571,000,000, and holdings 
Governments were reduced 
$576,000,000, while loans and dis- 
counts showed increase 
224,000,000. 

For the entire year ending June 
30, 1953, deposits increased 
986,000,000 total $191,604,- 
000,000, and investment Gov- 
ernments decreased $2,577,000,000 
$68,635,000,000. The increase 
loans and discounts for the year 
amounted $7,402,000,000, mak- 
ing the June total $78,381,000,- 
000. other securities 
increased $631,000,000 to- 
tal $17,620,000,000. Total re- 
sources June 30, 1953 were 
$210,293,000,000, $5,989,000,000 
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from the corresponding figure for 
year previous, but down $6,241,- 
000,000 for the six-month period 
ending that date. 

Capital account increases for the 
12-month period break down 
follows: capital, $128,000,000 
$4,098,000,000; surplus, $428,000,- 
000 $8,285,000,000; undivided 
profits and reserves, $303,000,000 
$4,324,000,000, making over- 
all increase $859,000,000 
grand total $16,707,000,000. 

The statements revealed re- 
banking institutions the year 
ending June 30, leaving total 
14,638, made 4,870 national 
banks, 9,586 state banks and trust 
companies, private banks and 
other banking institutions. The 
number branches, however, 
showed net increase 359, 
total 6,072. these, 2,683 
were national and 3,286 were state 
bank branches. 
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BOOKS FOR BANKERS 


ESTATE PLANNERS HANDBOOK. 


Second Edition. Mayo Shattuck 
and James Farr. Boston, Mass. Little, 
Brown Company. 1953. Pp. 610. 
$10.75. Lawvers, trust officers, insurance 
underwriters, accountants, or, for that 
matter, anyone concerned with estate 
planning will welcome this revision 
the standard guide the field. When 
the first edition appeared 1948, was 
widely acclaimed, acknowledgment 
its quality and practical usefulness that 
was soon justified record sales figures. 
the new edition, readers will find all 
the excellence and down-to-earth quali- 
ties the first edition, plus some new 
features, including, most notably, over 
200 pages illustrative forms with com- 
ment the authors. 

before, the authors have provided 
broad coverage all aspects estate 
planning. While the organization 
lows that the first edition, all sections 
have been reexamined and, when neces- 
sary, rewritten, give the most up-to- 
date statement techniques and legal 
rules. Thus, the book starts logically 
with general discussion the role 
estate planning and the problems involved 
getting the facts. Then follows 
treatment the use life insurance, 
wills and trusts family 
plans. After that, attention paid 
special problems such trustees’ powers 
and duties, taxation and interstate ques- 
tions. The text the book ends charac- 
teristically practical note—a sum- 
mary chapter general specific 
cautions. 

description scope would com- 
plete, however, without reference the 
entirely new Appendix Annotated 
Forms. Adding over 200 pages the 
book, this section offers valuable col- 
lection sample instruments including, 
among others, simple will and codicil, 
wills with variety family trust pro- 
visions, will and revocable trust em- 
ploying the “pour-over” technique and 
two stock purchase agreements and 
trusts. Recognizing that drafting the 


least static aspect estate planning and 
that instrument should 
blindly without careful adaptation the 
particular facts, the authors have also 
provided running commentary the 
page opposite each clause explain the 
purpose that clause and the problems 
involved using it. 

summary scope is, however, only 
one way demonstrating the practical 
value this important book. any 
evaluation, certain features deserve spe- 
cial attention. one thing, the tax 
chapters have been completely rewritten, 
with full discussion the Revenue Act 
1948 and particularly the marital de- 
duction. The result expanded and 
more practical approach, based ex- 
perience and new cases, important 
phase estate planning. This added 
emphasis taxes not, course, 
denial the basic thesis the book 
that all relevant factors, family welfare, 
flexibility, ease administration, etc., 
well taxation, should govern the 


Expanded, too, the material life 
insurance, particularly the 
surance trust, the “buy-and-sell agree- 
ment,” relating the closely held 
business enterprise. This chapter also 
contains valuable discussions the in- 
surance option, the family life insurance 
trust, accident and health insurance and 
life insurance instrument combin- 
ing advantages investment and pro- 
tection. 


Continuing the excellence treatment 
estate planning problems that charac- 
terized the first edition, adding valuable 
new features the expanded treatment 
taxes and insurance and through its 
illustrative forms, this new work will 
lasting credit its authors, Mayo 
Shattuck and James Farr. Partners 
practice and the first edition, the 
authors have shown everywhere thi 
new book the mature result their 
combined experience expert estate 
planners. 
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TABLE CASES 


References are Pages 


Albritton General Finance 
631. 

Alliance First Nat. Bank Spies al, 

Allied Bldg. Credits, Inc. Ellis 

Azrak al. Manufacturers Trust Co. 


Corp., 


Bank America Nat. Trust Savings 
Ass’n. Merchandise Nat. Bank, 
262. 


Beery al. Los Angeles County al., 
70 B. L. J. 508. 


Behrman al. Egan al., B.L.J. 516. 


Biothermal Process Corp. Cohu Co., 


Burke al. Fidelity Trust Co., 


Central Penn National Bank Philadel- 


Chase National Bank the City New 


Chetopa State Bank Manes al., 


Commissioner Banks Fitchburg Co- 


Corn Exchange Bank Trust Co. Schwab 
Latex Co., Inc., 582. 


Chase 

Department Financial Institutions 

Camden 
140. 


National Bank, 


Trust 


Emerson American Exress Co., 


F 


Fidelity Union Trust Co. Price al., 

First National Bank Scofield, Collector 


Forbes First Camden National Bank 


French Cumberland Bank Trust Co., 


Gadlin Auditor Public Accounts 

General Casualty Co. 
Seattle-First Nat. Bank, 623. 


General Motors Corp. 


Gilbert Chase National 


Grant County Deposit Bank Greene, 


Guttman Whitehall Imp. Corp., 
581. 


Bank, 


Hilke ux. Bank Washington, 
Hillmer al. Chicago Bank Com- 
Howard Finance 
210. 


Co., 


Kinstlinger al. Manufacturers Trust 


Kolben Estate of, 634. 


Kores Carbon Paper Ribbon Mfg. Co. 
Western Office Supply Co., B.L.J. 226. 


549. 

Lipe Guilford National Bank, 
163. 

Lucas County Bank Toledo, Ohio 
American Casualty Co., 497. 


Petition of, 


Manners, (John) Co. Hirshenhorn 


McLaughlin Oil Co. First State Bank 


Merchants National Bank Commission- 


Mercantile Trust Co. al. Kahn, 
692. 


Muncie Banking Co. American Surety 


Mutual Finance Co. v. Martin et al. 70 
562 


National Bank West Virginia Wheel- 


National Bond Investment Co. Atkin- 


National City Bank Cleveland Ers- 


New Jersey Trust Co., Application of, 


Norbert Trading Co. Underwood, 
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words 
needed... 


Before ever speaks word, 
asks your love. begins the 
security will need forever. 


The whimper when he’s hungry, the 
sigh peace when he’s fed and warm, 
the cuddle his sleepy body—all 
these need that never ends. The 
need that none outgrows: 
safe and secure body and heart 


That each free make 
secure the lives those love, 
our peculiar privilege. 


take care our own, also 
take care America. Out the 
security eaeh home rises the 
security our country. 


Saving for security easy! Here’s 
savings system that really works—the 
Payroll Savings Plan for investing 
United States Savings Bonds. 


your company’s pay office, 
choose the amount you want to save. 
That money will set aside for you be- 
fore you even draw your pay. And in- 
vested Bonds which are turned over 
you. 


you can save only $3.75 week 
the Plan, years and months you 
will have $2,137.30. For your sake, and 
your family’s, too, how about signing 
today? 


The U.S. Government does not pay for 
this advertisement. It is donated by 
this publication in cooperation with 
the Advertising Council and the 
Magazine Publishers of America. 
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Peace... 
their Christmas Wish for 


THESE are some the bravest 
men earth. 


Yet these young holders the Medal 
Honor were never fighters for the love fighting. 
They are men war with dream peace. 


Ser. J. C. Ropricvez 


They want world which small wide eyes can gaze 


rapture tinselled tree. Where happy Christmas 
child’s inalienable right—because fear and force 
have last given way peace and law and goodwill. 


They have fought ably for peace, with courage 
and beyond the call duty.” Can we, home, 
something for it, too? 


Yes. Beginning now, each who earns can put 
some part his earnings into United States Defense 
Bonds. For these Bonds make our own families 
secure, first all. Then, out the security our 
families, build the strength America—to stay 
peace world where peace still only for the strong. 


You can invest Defense Bonds best through the Payroll 
Savings Plan where you work the Bond-A-Month 
Plan where you bank. Won’t you begin—today? 


Lt. Henry A. ComMiskey 


The U.S. Government does not pay for this advertisement. 
USMC It is donated by this publication in cooperation with the 


Advertising Council and the Magazine Publishers of America. 
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